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United States Court of Appeals for the 

District of Columbia 


a. 


Supreme Court of the District of Columbian 
Equity Xo. 53,180. 


Randolph P. Compton, Plaintiff , j 

VS. 

Wardman Real Estate Properties, Inc., a body corporate. 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings had, 
in the above-entitled cause, to wit:— 

1 Intervening Petition of the Walter M. Ballal’d 

Com pang 

Filed April 19 1933 ' 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 

Equity No. 53,180 

Randolph P. Compton, Plaintiff 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant 

The intervening petition of The Walter M. Ballard Com¬ 
pany respectfully shows to the Court: 

1. That The Walter M. Ballard Company is a corporation 
organized under the laws of the State of Delaware, and 
doing business in the District of Columbia. 

2. That on or about the Second dav of Mav, 1931, The 
Walter M. Ballard Company entered into an agreement 
with the Wardman Real Estate Properties, Inc., th^ Ward- 
man Realty and Construction Company and the Hotels 
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THE WALTER M. BALLARD COMPANY VS. 


Management and Securities Corporation, a copy of which 
agreement is attached hereto marked Exhibit “A”. 

3. That the said The Walter M. Ballard Company was 
the holder of certain notes and conditional bill of sale con¬ 
tracts secured by certain furniture and equipment located 
in the Hav-Adams House and Wardman Park Hotel An- 
nex. That the Wardman Real Estate Proj>erties, Inc., 
likewise had certain subordinate claims to the said furni¬ 
ture and equipment. That in order to adjust the difference 
and claims of the respective parties, the said agreement of 
May 2nd, 1931, was entered into. 

4. That under the said agreement the said Wardman 
Real Estate Properties, Inc. agreed to take steps to sell, 

repossess or otherwise dispose of the said furniture 
2 and equipment in the said Ilay-Adams House so as 
to realize the greatest possible sum for distribution 
in accordance with the said agreement of May 2nd, 1931. 

5. That since the execution of said agreement, receivers 
for the Wardman Real Estate Properties, Inc. have been 
appointed in this cause and among the assets taken over 
by them includes the said furniture and equipment located 
in the Hay-Adams House. 

6. That since the said Second day of May, 1931, the said 
Wardman Real Estate Properties, Inc. and the receivers 
appointed in this cause have received numerous sums on 
account of rental and use which petitioner believes to be in 
excess of Sixteen Thousand Dollars ($16,000.). That pe¬ 
titioner is informed that receivers are realizing a sum each 
month on account of rental and use of said furniture and 
equipment. 


7. That under the terms of said agreement, the petitioner 
is entitled to twelve per cent (12%) of the amount realized 
on said furniture and equipment above the sum of Fifty 
Thousand Dollars ($50,000.). 

8. That the said furniture and equipment in use at said 
hotel is being depreciated daily thereby making the said 
property less valuable for sale or other disposition to the 
detriment of your petitioner in fully realizing its interest 
in said property. That petitioner believes that immediate 
steps should be taken by the receivers to sell or otherwise 
dispose of said furniture and equipment in accordance with 
said contract. 


JULIUS I. PEYSER AND JOSEPH P. TUMULTY. 
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9. That by reason of said contract, the petitioner believes 
that it is entitled to an accounting for twelve per cent 
(12%) of all funds received by the said Wardman Real 
Estate Properties, Inc. and by the receivers in this cause, 
and is further entitled to twelve per cejit (12 %) of 

3 all sums hereinafter received bv wav of 

V % 

the property is sold or otherwise disposed of. 

That the premises considered, your petitio 
fullv pravs: 

1. That an order be passed herein granting 
M. Ballard Company leave to file this, its intervening pe¬ 
tition. 

2. That Joseph P. Tumulty and Julius I. 
ceivers be required to account and pay over td> your peti¬ 
tioner twelve per cent (12% ) of all rentals or sums realized 
on said furniture and equipment. 

3. That Joseph P. Tumulty and Julius I. 
ceivers, be required to sell or otherwise dispose 
niture and equipment and account to petitioner in accor 
dance with the said agreement of May 2nd, 1931 

4. And for such other and further relief as t|o the Court 
may seem just and proper. 

THE WALTER M. BALLARD 
Bv WALTER M. BALLARD 

President 

GEORGE E EDELIX 
THEODORE D PEYSER 
Attorneys for Petitioner 

District of Columbia, to-wit:— 

Walter M. Ballard, being first duly sworn, deposes and 
says that he is the President of The Walter 
Company, a corporation, the petitioner, and nu 
fklavit on its behalf; that he has read the foregoing peti¬ 
tion, by him subscribed, and knows the contents thereof; 
that the matters and things therein set forth 
the best of his knowledge and belief. 

4 WALTER M. BALLARD 


COMPANY 


Subscribed and sworn to before me this lpth day of 
April, 1933. 

HAROLD P GANSS 

(Seal) Notary Public , D. C. 


M. Ballard 
kes this af- 


are true to 
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Exhibit “A” 

May 2, 1931. 

The Walter M. Ballard Co., 

1722 Conn. Ave., N. W., 

Washington, D. C. 

Gentlemen: 

The following will serve as a memorandum of our agree- 
ment pertaining to disposition of liens held by you on the 
furniture and equipment of the Hav-Adams House and of 
the Wardman Park Hotel Annex of Washington, D. C. 

1. We will take up and pay to you immediately the unpaid 
notes of the Wardman Corporation, formerly held by the 
Commercial Investment Trust, Incorporated, as follows: 

Note No. 20, Due May 15,1931 $2,782.77 

“ “ 21, “ June 15,1931 2,799.44 

“ “ 22, “ July 15,1931 934.49 


$6,516.70 


2. We will take such steps as we may be advised to sell, 
re-possess or other wise dispose of the furniture and equip¬ 
ment in the Hay-Adams House covered by the liens under 
the conditional bill of sale held by you and the chattel deed 
of trust now held or heretofore held as collateral by the 
Higgs National Bank. We further agree to pay to you im¬ 
mediately the sum of Six Thousand Dollars ($6,000.00) 
which is equivalent to 12% of the agreed valuation of the 
furniture and equipment in the Hay-Adams House covered 
by the said conditional bill of sale and chattel deed of trust, 


which said valtio 


is stated to be Fiftv Thousand Dollars 


($50,000.00), and your pro rata interest in the entire prop¬ 
erty stated to be 12% of the total. 

3. In the event we should sell or otherwise dispose of said 
furniture and equipment of the Hay-Adams House by sale, 
public or private, release of liens or otherwise, so that the 
said furniture and equipment shall be acquired by any per¬ 
son or corporation other than the undersigned or under the 
control of the undersigned for a sum in excess of Fifty 
Thousand Dollars ($50,000.00), then we agree to pay to 
you a further sum equivalent to 12% of such sum in excess 


JULIUS I. PEYSER AND JOSEPH P. TUMULTY. 
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of Fifty Thousand Dollars ($50,000.00)1 which we 
5 may receive after first deducting expenses of sale 
which may be necessarily incurred shoulq the prop¬ 
erty be removed from the premises and sold at 
lion, which said expenses shall be deducted fro 
in excess of Fifty Thousand Dollars ($50,000. 
computing the said V2 c /c. And should we or s 
our behalf purchase the said property at public \ 


a sum in excess of Fifty Thousand Dollars ($50,000.), we 


public auc- 
m the sum 
00) before 
omeone oil 
Miction for 


2% of the 
Thousand 


is we mav 


igreement 


agree to pay you a further sum equivalent to If 
amount of the purchase price in excess of Fifty 
Dollars ($50,000.) after first deducting the expenses neces¬ 
sarily incurred in removing the property from the premises 
and sale at public auction, which said expenses shall be de¬ 
ducted from the sum in excess of Fifty Thousand Dollars 
($50,000.00) before computing the said 12%. And should 
we receive any sum on account of the said obligation se¬ 
cured by the aforesaid liens in excess of the sum of Fifty 
Thousand Dollars ($50,000.00), we agree to pay to you a 
further sum equivalent to 12% of such excess when, as and 
if paid. 

4. It is understood that you will execute such Assignment 
or assignments, release or releases of your liens jinder said 
conditional bills of sale as mav be necessarv and 
desire to perfect our right and title. 

Will you please indicate your approval and 
by your signature hereto. 

Yours very truly, 

WARDMAN REAL ESTATE PROPERTIES, INC. 

By T. D. CARSON (sgd) 

Pres. 

WAR DM AN REALTY AND CONSTRUCTION 
CO. 

By GEO. E. ALLEN (sgd.) 

Vice-Pres. 

HOTELS MANAGEMENT AND SECURITIES 
CORP. 

By GEO. E. ALLEN (sgd.) 

Vice-Pres. 

THE WALTER M. BALLARD CO. 

By WALTER M. BALLARD (sgd.) 

Prest. 
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6 Order to Intervene 

Filed Mav 19 1933 

********* 

Upon consideration of the motion of The Walter M. 
Ballard Company filed herein for leave to intervene, and 
there beimr no objection thereto, it is this 19th dav of Mav, 
1933 

ORDERED, ADJUDGED AND DECREED that the 
said motion be and the same is hereby granted, and that 
the intervening petition annexed to said motion stand as 
filed herein. 

And it is further ordered that the receivers and the par¬ 
ties hereto shall not be required to serve The Walter M. 
Ballard Company with any pleadings or give any notice of 
any proceedings herein, except those relating to the Hay 
Adams House and which would otherwise require service 
or notice. 

JAMES M PROCTOR 

Justice 

No Objections 

DOUGLAS OBEAR & DOUGLAS 
Attorneys for Receivers. 


Ans/rer of Julius I. Peyser and Joseph P. Tumulty , Re¬ 
ceivers. to Intervening Petition of Walter M. Ballard 
Company 

Filed January 19 1934 

********* 

Como now Julius I. Peyser and Joseph P. Tumulty, re¬ 
ceivers in the above entitled causes, and for answer to the 
intervening petition of The Walter M. Ballard Company 
filed herein, respectfully say: 

1. Answering paragraph 1 of said petition the receivers 
admit the statements therein contained. 

2. Answering paragraph 2 of said petition the receivers 
admit the statements therein contained. 

3. Answering paragraph 3 of said petition the receivers 
admit the statements therein contained. 
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4. Answering paragraph 4 of said petition the re- 

7 ceivers refer to the agreement between The Walter 
M. Ballard Company and Wardman Real Estate 

Properties, Ine., attached to said petition as Exhibit “A” 
thereof, for a statement of the agreement between the par¬ 
ties. 

5. Answering paragraph 5 of said petition the! receivers 
admit that since the execution of said agreement tliev have 
been appointed receivers for the assets of Ward man Real 
Estate Properties, Inc., in the District of Columbia in the 
above entitled causes. The receivers denv that alniong the 
assets taken over by them are the furniture and equipment 
located in the Hav-Adams House, but sav that among the 
assets taken over by them was a note of Wardman Corpora¬ 
tion, dated December 31, 1929, in the principal sum of 
$110,000, secured by a chattel deed of trust on certain fur¬ 
niture and equipment located in the Hay-Adairs House. 
The receivers further say that Wardman Corporation as¬ 
signed to Wardman Real Estate Properties, Inc., the right 
to rent said furniture and equipment covered by the lien 
of said chattel deed of trust, the rental from said furniture 
and equipment to be applied on account of the indebtedness 
represented by said note. 

(i. Answering paragraph 6 of said petition the receivers 
aver that since the 2nd dav of Mav, 1931, the receivers have 
received certain sums bv wav of rental from said furniture 
and equipment, in the aggregate amount of $22,9*25; that 
said furniture is now rented by the Washington Loan and 
Trust Company at and for the sum of $500 per month, which 
sum is being paid to the receivers. 

7. Answering paragraph 7 of said petition the receivers 
admit the statements therein contained. 

8. Answering paragraph 8 of said petition the receivers 

admit that the said furniture and equipment in use 

8 in said Hay-Adams House are being depreciated, 
thereby making the property less valuable for sale 

or disposition. The receivers aver that the rental now 
being paid for said furniture and equipment is being ap¬ 
plied on account of the indebtedness represented by the note 
of the Wardman Corporation, secured by the aforesaid 
chattel deed of trust, and that inasmuch as The Walter M. 
Ballard Company is entitled to receive 12% of any sum 
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which may be paid on account of said obligation in excess 
of the sum ofi$50,000, such payments of rental operate to 
the benefit of The Walter M. Ballard Company, as well as 
the estate of Wardman Real Estate Properties, Inc., in the 
hands of the receivers. The receivers do not believe said 
furniture and (equipment have depreciated at a rate in ex¬ 
cess of the amount of rental now being paid therefor. Fur¬ 
ther answering said paragraph of said petition, the re¬ 
ceivers are advised by counsel and therefore aver that they 
cannot now sell or dispose of the furniture and equipment 
in the Hav-Adams House inasmuch as the title thereto is 
not now in the receivers, but that before the contract be¬ 
tween Wardman Real Estate Properties, Inc. and The 
Walter M. Ballard Company can be terminated it will be 
necessary for the receivers to direct a foreclosure of said 
furniture and equipment under the terms of the chattel 
deed of trust securing the aforementioned indebtedness of 
Wardman Corporation, which indebtedness is long since 
overdue. The i receivers stand readv and willing to direct 
a foreclosure of said furniture and equipment under said 
chattel deed of trust whenever thev mav be directed to do 

* V 

so by this Honorable Court. 

9. Answering paragraph 9 of said petition the receivers 

admit that the petitioner is entitled to an accounting for 

all funds received by Wardman Real Estate Properties, 

Inc. and bv the receivers in these causes bv wav of rentals 

from said property and say that they are ready to make 

full statement and accounting to The Walter M. Bal- 

9 lard Company of all sums received by them or by 

Wardman Real Estate Properties, Inc., by way of 

rental for said property. The receivers are advised by 

counsel and therefore deny that The Walter M. Ballard 

Company is entitled to 12% of any sums heretofore received 

or which mav be hereafter received bv wav of rental until 
%> •/ « 

said property is sold or otherwise disposed of, and aver 
that by the terms of the contract between The Walter M. 
Ballard Company and Wardman Real Estate Properties, 
Inc., attached as Exhibit “A” to said petition the said The 
Walter M. Ballard Company is only entitled to have said 
rental applied by way of credit against the aggregate sum 
of $50,000 which, under said contract, must be realized for 
the benefit of Wardman Real Estate Properties, Inc. before 
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The Walter M. Ballard Company is entitled to 12% of sums 
received by way of rental or by way of sale of said prop¬ 
erty. 

Further answering said petition the receivers say that 
thev are informed and believe and therefore aver that 
Wardman Beal Estate Properties, Inc. has paid to The 
Walter M. Ballard Com}>any the sum of $6,00C, provided 
to be paid in paragraph - of its said contract with The 
Walter M. Ballard Company, referred to as Exhibit “A” 
to said intervening petition. 

WHEREFORE, having fully answered, the receivers re¬ 
quest the court for instructions regarding the matters and 
things set forth in said intervening petition of The Walter 
M. Ballard Company and the answer of the receivers 
thereto. 

JULIUS I PEYSER 
.JOSEPH P TUMULTIy 


District of Columbia, ss .* 

Julius I. Peyser does solemnly swear that lie has read 
the foregoing and annexed answer by him subscribed as re¬ 
ceiver herein and knows the contents thereof; that the mat¬ 
ters and things therein stated as of his own knowl- 
10 edge are true, and those stated on information and 
belief lie believes to be true. 

JULIUS I PEYSER 

SUBSCRIBED and sworn to before me this 18 day of 
Januarv, 1934 

ROBT A CISSEL 

(Seal) Notary Public, D. C. 

Order Denying Participation in Rents, c;c. 

Filed February 6 1934 

*.******** 

UPON CONSIDERATION of the petition of The Walter 
M. Ballard Company, filed herein on the — day of April, 
1933, and of the reply thereto filed by the Receivers herein, 
and after argument by counsel, it is by the Court this 6th 
day of February, 1934, ORDERED 
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That the said petition for participation by the said The 
Walter M. Ballard Company in the funds received by the 
Receivers from rental of the property mentioned and de¬ 
scribed in said petition, be and the same is hereby denied, 
without prejudice, however, to the right of the petitioner 
to file a new or amended petition requesting sale of the fur¬ 
niture mentioned and described in said petition as it may 
be advised. 

DANIEL W. O’DONOGHUE 

Justice 

Report of\Receivers Submitting Accountings and Re- 
11 questing Instructions as to Disposition of Remaining 
Assets. 


Filed October 25 1935 


* 


* 


Come now Julius I. Peyser and Joseph P. Tumulty, Re¬ 
ceivers in the above entitled cause, and respectfully repre¬ 
sent and show unto this Honorable Court as follows: 

1. Your receivers have heretofore submitted to the court 
accountings in cpniiection with the operation of the proper¬ 
ties formerly in the possession and control of your re¬ 
ceivers showing receipts and disbursements of the receivers 
herein to and including September 30, 1933. 

2. On April 19,1933, this court entered an order referring 
this cause, together with Equity Cause No. 53180, to Honor¬ 
able A. Leftwich Sinclair, Auditor of this Court, as Special 
Master, to take,and receive testimony respecting claims 
against Wardman Real Estate Properties, Inc., and against 
the receivers; to take testimony and report to the court 
respecting the ownership of certain items referred to in 
the “Memo Account” of the receivers, and for other pur¬ 
poses stated therein. The Special Master, pursuant to said 
order of reference has taken and received testimonv re- 
speeding numerous claims which have been filed before him, 
and respecting other matters covered by said order of ref¬ 
erence and supplemental orders of this court. The Special 
Master has now completed the taking of testimony and the 
hearings before him have been concluded. Your receivers 
are informed and believe and therefore aver that the Spe¬ 
cial Master is now engaged in the preparation of his final 
report. 


JULIUS I. PEYSER AND JOSEPH P. TUMULTY. 
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$30,299.23 


3. ^ our receivers herewith submit to the cojirt further 
and additional accountings for their operatic! 
cause, being marked exhibits “A” and “B” r 
and attached hereto. The accounting marked Exhibit “A” 

covers the period from February 1, 1933, through 
12 September 30, 1934, and the accounting marked Ex¬ 
hibit covers the period from October 1, 1934 

through August 31, 1935. 

4. It will be noted from the statement of assets and liabili¬ 
ties of the receivers herein, as of August 31, 1935, forming 
a part of account “B”, hereinabove referred t(), that the 
present assets of the receivers consist of the fallowing: 

Money on deposit in checking and savings 
accounts in open banks . 

Deposits in closed banks: 

District Natl. Bank. 10,166.51 

Federal American National 

Bank. 23,244.54 

--- $33,411.05 

Guest and miscellaneous accounts receivable $22,641.05 

5. The value of the assets of the receivers in closed banks 
is highly problematical. From an analysis of their ac¬ 
counts receivable your receivers estimate that approxi¬ 
mately $2,055.98 of said accounts may be still classed as 
probably collectible, and $2,658.05 as “slow and doubtful”, 
and that the remaining accounts receivable are now uncol¬ 
lectible. 

Your receivers are of the opinion that it is to the best 
interest of all parties that this receivership be terminated 
as soon as practicable after the Special Master 
filed his final report in this cause and in Equity 
53180, and final action of the court had on said report, to 
the end that the remaining net assets in the hands of the 
receivers may be distributed to the persons entitled to re¬ 
ceive the same, without further delay. Your receivers are 
also of the opinion that to attain this end this cobrt should 
now authorize your receivers to dispose of the remaining 
assets now in their hands (other than cash on deposit in 
open banks) by sale of said assets by public auction or 


hall have 
Danse No. 


otherwise so that the entire assets of your receivers herein 
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may be put in form for final distribution upon order 

13 of this court. 

WHEREFORE THE PREMISES CONSID¬ 
ERED your receivers recommend that they may be author¬ 
ized to offer for sale, and sell at public auction or dispose 
of and chargejoff in such other manner as this court may 
direct, the deposits of the receivers in closed banks in this 
cause and their uncollected accounts receivable. 

JULIUS I PEYSER 
JOSEPH P TUMULTY 

Receivers 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for Receivers . 

District of Columbia, ss: 

I, Julius I. Peyser, do solemnly swear that I have read 
the foregoing and annexed report of receivers, and that the 
matters and things therein stated are true to the best of my 
knowledge, information and belief. 

JULIUS I PEYSER. 

Subscribed and sworn to before me this 17th day of Sep¬ 
tember, 1935 

GERTRUDE ELLIS 

(Seal) Notary Public, D. C. 

14 Order Respecting Disposition of Certain Assets of 

Receivers 

Filed November 15 1935 
* *!# # * * # * 

Upon consideration of the reports of Julius I. Peyser and 
Joseph P. Tumulty, Receivers in the above entitled causes, 
filed herein on the 25th day of October, 1935, requesting in¬ 
structions as to the disposition by them of certain assets 
remaining in their hands, as more particularly set forth 
in said reports, and the court being of the opinion that said 
assets should be offered for sale and sold by the Receivers, 
as hereinafter set forth, it is by the court this 15th day of 
November, 1935, 
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ORDERED, as follows, viz: 

John Poole, Vernon G. Owen and Mark Mcfc. Sloane be 
and they are hereby appointed as appraisers herein to ap¬ 
praise the value of the following' assets of the Receivers in 
the following separate units: 

(a) In Equity Cause No. 53,117: 

Unit 1. Claim to moneys on deposit in the District Na¬ 
tional Bank of Washington, amounting to $10,166.51. 

Unit 2. Claim to moneys on deposit in Federal-American 
National Bank & Trust Company, amounting t(l) $23,244.54. 

Unit 3. Guest and miscellaneous accounts receivable of 
the Receivers, amounting to $22,641.05. 

(b) In Equity Cause No. 53,180: 

Unit 4. Account of Wardman Realtv & Construction Com- 
pany. 

Unit 5. Miscellaneous accounts receivable, amounting to 
$69,679.07. 

15 Unit 6. Lien of Receivers represented by note se¬ 
cured by chattel deed of trust on furniture and 
equipment in Hay-Adams House, Washington, y. C. 

Unit 7. Claims of Receivers to deposits in Commercial 
National Bank, District National Bank and Federal-Ameri- 
can National Bank & Trust Company, all of Mfashington, 
D. C., amounting to $555.12. 

Upon the completion of their appraisal the appraisers 
shall report thereon to the court and furnish a copy thereof 
to the Receivers, and said appraisers shall be Entitled to 
such compensation for their services as the court may here¬ 
after determine. The said Julius I. Peyser and Joseph P. 
Tumulty, Receivers herein, are hereby authorized to offer 
for public sale in the separate units as hereinabove set forth, 
the assets hereinabove referred to (subject to Collections 
on accounts receivable prior to sale), provided tlujit in mak¬ 
ing such sales the Receivers shall comply with (he provi¬ 
sions of the Act of Congress approved April 24, 1035, being 
Public Act 41S 1572, relating to the manner in wllich prop- 

ertv shall be sold under orders and decrees of ailiv L T nited 
« * 

States courts, and that such sales shall be subject to confir¬ 
mation by the court after Order Nisi, and provided further 
that such sales shall not be had until after the filing by the 
appraisers herein appointed of their report herein; and 
provided that the Receivers may, in their discretion, sub- 
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mit to the couirt, for consideration also pursuant to said 
Act of Congress herein referred to, any offer or offers 
which they may receive for the private sale of said assets or 
anv of them. 

JENNINGS BAILEY 

J ustice 


16 Petition for Injunction 

Filed January 23 1936 
* 

#*#•*>*** 

The petition of The Walter M. Ballard Company respect¬ 
fully shows to the Court: 

1. That The Walter M. Ballard Company is a corpora¬ 
tion organized under the laws of the State of Delaware, and 
doing business in the District of Columbia. 

2. That on or about the Second day of May, 1931, The 
Walter M. Ballard Company entered into an agreement 
with the Wardman Real Estate Properties, Inc., the Ward- 
man Realty and Construction Company and the Hotels 
Management and Securities Corporation, a copy of which 
agreement is attached to the intervening petition of The 
Walter M. Ballard Company heretofore filed herein. 

3. That the Said The Walter M. Ballard Company was 
the holder of certain notes and conditional bill of sale con¬ 
tracts secured by certain furniture and equipment located 
in the Hav-Adams House and Wardman Park Hotel Annex. 
That the Wardman Real Estate Properties, Inc., likewise 
had certain subordinate claims to the said furniture and 
equipment. That in order to adjust the difference and 
claims of the respective parties, the said agreement of May 
2nd, 1931, was entered into. 

4. That under the said agreement the said Wardman 
Real Estate Properties, Inc. agreed to take steps to sell, 
repossess or otherwise dispose of the said furniture and 
equipment in the said ITay-Adams House so as to realize 
the greatest possible sum for distribution in accordance 
with the said agreement of May 2nd, 1931. 

5. That since the execution of said agreement, receivers 

for the Wardman Real Estate Properties, Inc. have 

17 been apppinted in this cause and among the assets 
taken over by them includes the said furniture and 

equipment located in the Hay-Adams House. 
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(). That on the 15th day of November, 1935, by order of 
this Court, the Receivers in this cause had advertised for 
sale the note of the Wardman Corporation in ti e original 
sum of One Hundred Ten Thousand Dollars ($110,000.) 
dated December 31, 1929, now in default on which total pay- 
mem s have been made aggregating Thirty Two Thousand, 
Nine Hundred Twenty Five and no 100 Dollars ($32,925.); 
the said note being secured by a chattel deed of tijust on the 
same furniture, furnishings and other personal property 
located in the Hay-Adams House, the subject matter of the 
agreement with The Walter M. Ballard Company hereto¬ 
fore referred to. That the said sale according to adver¬ 
tisement is scheduled to be held on January 23rd, 1936, at 
three o'clock P. M. and the aforesaid note is described as 
“Unit 6”. 


7. That the order of court passed herein permitting your 
petitioner to intervene specifically provides that notice of 
proceedings in this cause shall not be required to be given 
to the petitioner except such matters as pertain to the Hav- 
Adams furniture and equipment. That petitioner nor have 
petitioner's counsel, been advised of any of the proceedings 
authorizing the sale of this note, and it is only within the 
last dav or two has this matter been called to the attention 
of your petitioner. 

8. That the sale of said note is a direct violation of the 
contract with the petitioner adopted by the Receivers and 
if permitted to be sold will relinquish all interest of the 
Receivers in the Hay-Adams furniture and equipment. That 

the Receivers cannot realize the true value or the 
18 greatest amount from said furniture and equipment 
if they are permitted to sell the said note and not 
make any effort to dispose of the furniture and equipment 
itself to the irreparable injury and damage of your peti¬ 
tioner. 

That the premises considered, your petitioner respect¬ 
fully prays: 

(1) That an order be passed herein temporarily enjoin¬ 
ing and restraining the Receivers, Julius I. Peyser and 
Joseph P. Tumulty from selling the said note described in 
said petition. 

(2) That the said Receivers be permanently enjoined 
from selling or otherwise disposing of said note described 
in said petition. 
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(3) That th;e Receivers be required to sell the said fur¬ 
niture and equipment under the chattel deed of trust held 
by them. 

(4) That your petitioner be granted such other and fur¬ 
ther relief as to the Court may seem just and proper. 

THE WALTER M. BALLARD COMPANY 
By WALTER M. BALLARD, President. 

GEORGE E EDELIN 
THEODORE D PEYSER 
Attorneys for Petitioner 

District of Columbia, to-ivit :— 

Walter M. Ballard, being first duly sworn, deposes and 
says that he is the President of The Walter M. Ballard 
Company, a corporation, the petitioner, and makes this 
affidavit on its behalf; that he has read the foregoing peti¬ 
tion, by him subscribed, and knows the contents thereof; 
that the matters and things therein set forth are true to the 
best of his knowledge and belief. 

WALTER M. BALLARD 

Subscribed and sworn to before me this 23rd day 
19 of Januarv, 1936. 

PHILIP HERMAN 

(Seal) , Notary Public, D. C. 

Report of Receivers as to Sale of Assets 

Filed Januarv 31 1936 
* 

**##**#*•-* 

Come now Julius I. Peyser and Joseph P. Tumulty, re¬ 
ceivers herein, and respectfully represent and show unto 
the Court as follows: 

1. Heretofore on the 15th day of November, 1935, this 
court entered an order authorizing your receivers to offer 
for public sale in seven separate units certain assets held 
by your receivers, as in said order more particularly set 
forth. By said order the court also appointed John Poole, 
Vernon G. Owen and Mark McK. Sloan, as appraisers, to 
value said assets to be sold, and provided that sales of said 
assets should not be until after the filing by the appraisers 
of their report herein. 


JULIUS I. PEYSER AND JOSEPH P. TUMULT 


2. The said John Poole, Vernon G. Owen and ^ark McK. 
Sloan filed their report as appraisers herein on the 23rd 
day of December, 1935, and reference to said report is here¬ 
by made. 

3. Pursuant to the above mentioned order of court, vour 
receivers caused the assets referred to therein to be offered 
for sale in seven separate units and advertisement of said 
sale inserted in the "Washington Law Reporter and in the 
Evening Star, a newspaper published in Washington, D. C., 
as appears from affidavits showing publication of said no¬ 
tices hereto annexed and marked Exhibits “A” and “B” 

respectively, to this report. 

20 4. Prior to January 23, 1936, and during the pe¬ 

riod when said advertisement was running, counsel 
for your receivers had a number of requests for detailed 
information respecting the items offered for sale, said re¬ 
quests coming from persons who stated they were inter¬ 
ested in making bids for said assets. In each case counsel 
for your receivers furnished the detailed information re¬ 
quested. 

5. On January 23, 1936, at the time and place appointed 
for said sales, the aforesaid assets were separately cried 
for public sale by Adam A. Weschler, auctioneer. Your re¬ 
ceiver, Julius I. Peyser, and counsel for the receivers were 
personally present at said sales. The weather was clear, 
but very cold. There were approximately twenty-five per¬ 
sons in attendance. On the sale of each unit except Unit 
Xo. 4, there were at least two competitive bids; and on the 
sale of Unit No. 6 (the note secured by chattel deed of trust 
on furniture and furnishings in the Hay-Adams House) 
there was spirited bidding by four separate bidders at 
prices starting at $5,000 and ending at $16,100, the highest 
bid offered for said Unit. All of the units cried were sold 
'to the highest bidder, subject, however, to confirijnation by 
the court after Order Nisi. Attached hereto, marked Ex¬ 
hibit “O” and prayed to be read and taken as a part of this 
report, is a letter from the auctioneer to counsel for your 
receivers setting out the range of competitive bids for the 
respective units offered for sale by your receiver:?. 

6. Within one hour prior to the offering for sale of Unit 
No. 6, counsel for your receivers were served with a paper 
filed in these causes by Walter M. Ballard Company pray- 


18 


THE WALTER M. BALLARD COMPANY VS. 


ing for an injunction against the sale of said Unit. Xo re¬ 
straining order against said sale was sought by said Walter 
M. Ballard prior to said sale, and in view of the fact that 
there were a number of bidders on hand to bid for Unit Xo. 

6 at said sale, vour receivers deemed it their dutv to 
21 hold said sale despite the filing of said petition. 

Walter M. Ballard and his counsel were personally 
present at said sale. 

7. There is filed herewith, marked Exhibit “D” and 
prayed to be read and taken as a part hereof, the report of 
the auctioneer showing the purchasers at each of said sales 
and the deposits made thereon, which deposits were paid to 
your receivers. Following is a list of the units offered for 
sale, the appraised value thereof, and the prices at which 
they were “knocked down” to the respective purchasers: 

(a) In Equity Cause No. 53,117: 

Unit 1. Claim to moneys on deposit in the District Xa- 
tional Bank of Washington, amounting to $10,166.51. 

Appraised at $6,099.90. 

Sold to Cohen Brothers for $500.00. 


Unit 2. Claim to moneys on deposit in Federal-American 
National Bank & Trust Company, amounting to $23,244.54. 
Appraised at $6,973.35. 

Sold to Cohen Brothers for $1,100.00. 


Unit 3. 


Guest and miscellaneous accounts receivable of 


the Receivers, amounting to $22,641.05. (Reduced by col¬ 
lections prior to time of sale, to $19,594.77) 

Appraised at $1,027.99. 

Sold to Cohen Brothers for $200.00. 

(b) In Equity Cause Xo. 53,180: 

Unit 4. Account of Wardman Realtv & Construction Com- 

* 


panv. 

Appraised at $1.00. 

Sold to Washington Properties, Inc., for $25.00. 
22 Unit 5., Miscellaneous accounts receivable, amount¬ 
ing to $69,679.07. (Reduced by collections prior to 
time of sale, to $68,849.01.) 

Appraised at $990.50. 

Sold to Cohen Brothers for $210.00. 

Unit 6. Lien of Receivers represented by note secured by 
chattel deed of trust on furniture and equipment in Hay- 
Adams House, Washington, D. C. 
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Y. 
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Appraised at $17,600.00. 

Sold to Howard W. Phillips for $16,100. 

Unit 7. Claims of Receivers to deposits in (Commercial 
National Bank, District National Bank and Federal-Ameri- 
can National Bank & Trust Company, all of Washington, 
D. C., amounting* to $555.12. 

Appraised at $277.34. 

Sold to Cohen Brothers for $60.00. 

8. While in each instance the amount realized from the 
sales was less than the appraised value of the units sold, 
your receivers are of the opinion that the amounts paid for 
Units Nos. 3, 4, 5, and 6 are probably as high as can be 
realized from anv sale of these units, and recomnliend to the 
court that an Order Nisi be entered on said sales. How¬ 
ever, as to the sales of the assets of your receivers repre¬ 
sented by claims in closed banks (Units Nos. 1, 2 and 7), 
your receivers are of the opinion that the amounts paid for 
these assets are wholly inadequate, that the sales of these 
units should be forthwith disaffirmed bv the court, and that 
vour receivers should be given further instructions with 
respect thereto. 

9. Vour receivers, in making said sales have 1 complied 
with the provisions of the Act of Congress approved April 

24, 1935, relating to the manner in wliicl property 
23 shall be sold under orders and decrees of United 
States courts. 

WHEREFORE, THE PREMISES CONSIDERED, 
your receivers pray that the court may take such action 
with respect to the recommendations embodied in this re¬ 
port as to it may seem meet and proper. 

JULIUS I PEYSER 
JOSEPH P. TUMULTY 

Receiver 


DOUGLAS, OBEAR, MORGAN & CAMPBELL 


By EDMUND D. CAMPBELL 
Attorneys for Receivers. 

District of Columbia, ss: 

I, Julius I. Pevser, do solemnly swear that I have read 
the foregoing and annexed report by me subscribed and 
know the contents thereof, and that the matters *ind things 
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therein stated are true to the best of my knowledge, infor¬ 
mation and belief. 

JULIUS I PEYSER 


Subscribed and sworn to before me this 27th day of Jan¬ 
uary, 1936. 

! GERTRUDE ELLIS, 

(Seal) Notary Public, D. C. 

24 Answer of Receiver Joseph P. Tumulty to Petition 
of Walter M. Ballard Company for Injunction 


Filed February 11 1936 


*#*•#*.*## 


Comes now Joseph P. Tumulty, one of the receivers here¬ 
in, and for answer to the petition of The Walter M. Bal¬ 
lard Company for injunction, filed in these causes on the 
23rd day of January, 1936, respectfully says: 

1. This receiver admits the allegations of paragraph 1 
of said petition. 

2. This receiver admits the allegations of paragraph 2 
of said petition. 

3. This receiver admits the allegations of paragraph 3 of 
said petition. 

4. Answering paragraph 4 of said petition, this receiver 
says that under the agreement referred to, Wardman Real 
Estate Properties, Inc. agreed to “take such steps as (it) 
may be advised to sell, re-possess or otherwise dispose of 
the furniture and equipment in the IIav-Adams House cov¬ 
ered bv the liens under the conditional bill of sale * * * 


and the chattel deed of trust.” This receiver denies the 
allegations of paragraph 4 of said petition, except as above 
stated, and refers to the agreement mentioned in said peti¬ 
tion of Walter M. Ballard Company for a more particular 
statement of the terms thereof. 

5. Answering paragraph 5 of said petition, this receiver 
says that the receivers have never had actual possession of 
the furniture and furnishings in the Hay-Adams House, but 
that they have had possession of the note secured by chattel 
deed of trust thereon as herein stated. 

6. Answering paragraph 6 of said petition, this receiver 
admits that on the 15th day of November, 1935, by order of 
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|nd directed 
n Corpora- 
ed Decem- 
denies that 
|2,925.00 on 
been made 


this court, the receivers were authorized a 

25 to advertise for sale the note of Wardmai 
tion, in the original sum of $110,000, da 

her 31, 1929, and now in default. This receiver 
total payments have been made aggregating $3 
said note, but states that certain payments have 
to the receivers bv wav of rental for the furniture and 
equipment in the said Iiay-Adams House covered by the 
lien of said chattel deed of trust in the aggregate sum of 
$33,925. which payments were made to and accepted by the 
receivers with the full knowledge of the said Walter M. 
Ballard Company, and with the approval of the court. This 
receiver admits that the sale of said note was advertised to 
be held on January 23, 1936, at three o’clock p. m., and that 
said note was described as 44 Unit 6’’ in the advertisement 
of sale of certain assets of the receivers. 

7. Answering paragraph 7 of said petition, this receiver 
refers to the order of court mentioned in said petition for 
a statement of the terms thereof. This receiver avers that 
the petitioner knew of the advertisement of sale of the note 
secured by chattel deed of trust on furniture and furnish¬ 
ings in the Hay-Adams House some days prior to January 
23, 1936, and took no steps to stop said sale unti' the after¬ 
noon of the date of said sale, to-wit, January 23, 1936, at 
2:15 o’clock p.m., at which time the petition for injunction 
herein was filed. Further answering said paragraph, this 
receiver says that counsel for the receivers offered to ap¬ 
pear in court with counsel for The Walter M. Ba lard Com¬ 
pany on any request which said The Walter M. Ballard 
Company might wish to make for a restraining order prior 
to three o’clock, p.m., the time set for said sale; lut counsel 
for the receivers were advised bv counsel for The Walter 
M. Ballard Company that no application for a restraining 
order would be presented. 

26 Further answering said paragraph of said peti¬ 
tion, this receiver says that the receivers 

proceeded with the sale of said note secured by ck 
of trust on the Iiay-Adams House, in view of the fact that 
the sale of said note had been advertised for r^iore than 
thirty days, and that there were, to the knowledge of the 
receivers, at least four separate bidders ready ti> compete 
for the purchase of said note by bidding at said side. 


thereupon 
at tel deed 
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8. Answering paragraph 8 of said petition, this receiver 
denies that the sale of said note is a violation of the contract 
between Wardman Real Estate Properties, Inc. and the 
petitioner, and refers to said contract for a statement of the 
terms thereof. The receivers were and are of the opinion 
that the best net sale price for the interest of the receivers 
and of the petitioner in the furniture and equipment in the 


Hav-Adams House can be obtained bv a sale of the note 
» * 

secured by said furniture and equipment, rather than by 
a foreclosure and sale of said furniture and equipment it¬ 
self. This receiver denies the remaining allegations of said 
paragraph 8 of said pet it ion. The receivers wish to realize 
for their receivership estate the highest possible price for 
the interest of the receivership estate in said furniture and 
equipment in the Hay-Adams House. To this end they 
have, through their counsel, suggested to The Walter M. 
Ballard Company that, if dissatisfied with the price ob¬ 
tained for the note secured upon the furniture and equip¬ 
ment in the Hav-Adams House, sold bv the receivers afore- 
said, said The Walter M. Ballard Company should offer to 
the court a higher price for said note so that if the original 
sale price be deemed inadequate by the court, the present 
sale might be set aside and said note sold for a higher price 
to said The Walter M. Ballard Company, or to such other 


person as might bid therefor. The Walter M. Bal- 
27 lard Company, however, has declined to make any 
bid for said note, and the receivers have been unable 
to obtain any bid therefor higher than the sum of $16,100.00, 
for which price said note has been heretofore sold subject 
to confirmation of the court. 

This receiver is fearful that if the recent sale of said note 
secured upon the furniture and equipment in the Hay- 
Adams House be set aside and foreclosure of the furniture 
and equipment directed in lieu thereof, the uet sum realized 
from such foreclosure sale, after deducting the expenses 
thereof, mav be substantiallv less than the sum alreadv bid 
for said note by said Howard W. Phillips. This receiver 
calls to the attention of the court the fact that the price at 
which said note was sold, to-wit, $16,100.00, bears a fairly 
close relation to the appraised value of $17,600.00 fixed by 
the appraisers appointed by the court herein. 
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Julius I. Peyser, one of the receivers herein, prefers to 
take no part in this answer or in the recommendations to 
the court hereon, as he was at one time attorney for The 
Walter M. Ballard Company, and formerly associated with 
Theodore Peyser, counsel for said The Walter M. Ballard 
Company. 

WHEREFORE, having fully answered, this receiver 
recommends that the prayers of the petition of The Walter 
M. Ballard Company be denied by the court, that said peti¬ 
tion mav be dismissed, and that the court mav issue an 

order nisi on the sale heretofore made bv the receivers of 

%> 

the note secured by chattel deed of trust on the furniture 
and equipment in the Hay-Adams House. 

JOSEPH P TUMULTY 

Receiver 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 
Attorneys for Receivers 

28 District of Columbia, ss: 

I, Joseph P. Tumulty, do solemly swear that I have read 
the foregoing and annexed answer bv me subscribed and 
know the contents thereof, and that the matters and things 
therein stated are true to the best of my knowledge, infor¬ 
mation and belief. 

JOSEPH P TUiVfULTY 

Subscribed and sSvorn to before me this 8th day of Febru- 
arv, 1936. 

WARREN F J(VIINSON 

(Seal) Notary Public, I). C. 

Order Nisi 

Filed Februarv 14 1936 

#***•***** 

Julius I. Peyser and Joseph P. Tumulty, receivers, hav¬ 
ing reported sales of certain assets in the receivership es¬ 
tates in the above entitled causes, as follows: 

(a) In Equity Cause No. 53,117 j 

Unit 1. Claim to moneys on deposit In the District Na¬ 
tional Bank of Washington, amounting to $10,166.51; sold 
to Cohen Brothers for $2,025.00. 
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Unit 2. Claim to moneys on deposit in Federal-American 
National Bank & Trust Company, a mount ins: to $23,244.54; 
sold to Cohen Brothers for $2,025.00. 

Unit 3. Guest and miscellaneous accounts receivable of 
the Receivers,'amounting to $22,641.05. (Reduced by col¬ 
lections prior to time of sale, to $10,594.77); sold to Cohen 
Brothers for $200.00. 

29 (b) In Equity Cause No. 53,180: 

Unit 4. Account of Wardman Realty & Construc¬ 
tion Company; sold to Washington Properties fnc. for 
$25.00. 

Unit 5. Miscellaneous accounts receivable, amounting to 
$69,679.07. (Reduced by collections prior to time of sale, 
to $68,849.01) ; sold to Cohen Brothers for $210.00. 

Unit 6. Lien of Receivers represented by note secured 
bv chattel deed of trust on furniture and equipment in I lav- 
Adams House, Washington, D. C.: sold to Howard W. Phil¬ 
lips for $16,100. 

Unit 7. Claims of Receivers to deposits in Commercial 
National Bank, District National Bank and Federal-Amer¬ 
ican National Bank & Trust Company, all of Washington, 
D. C., amounting to $555.12; sold to Cohen Brothers for 
$110.00 

it is this 14th day of February, 1936, 

ORDERED, that said sales and each of them be ratified 
and confirmed by the Court unless cause to the contrary be 
shown before the 16th day of March, 1936, provided that a 
copy of this order be published in each of three successive 
issues of the Washington Law Reporter and once a week 
for three successive weeks in the Evening Star Newspaper, 
prior to the expiration of said period. 

JESSE C ADKINS 

Justice. 

Exception noted to the foregoing order insofar as Unit 6 
is concerned, by The Walter M. Ballard Company. 

I JESSE C ADKINS 
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Stipulation 

Filed February 17 1936 


It is hereby stimulated by and between The 
* - » 

Ballard Company and the receivers herein, thi 


Walter M. 
ough their 


actual no¬ 
trust note 


respective counsel, that January 20, 1936 was the first date 
on which The Walter M. Ballard Company had 
tice of the proposed sale of the chattel deed of 
secured upon furniture and equipment in the rfav Adams 
House, which sale was advertised to take place on January 
23, 1936. I 

THE WALTER M. BALLARD COMPANY 
By THEODORE D PEYSER 

Counsel 

JOSEPH P. TUMULTY, Receiver 

DOUGLAS OB EAR MORGAN & CAMPBELL 
By EDMUND I). CAMPBELL 

Counsel 


Order Denyinq Injunction and Dismissing Petit 

Walt er M. Ballard Company. 

Filed February 17 1936 


on of The 




* 




* 




* I 


These causes came on to be heard upon petitilon of The 
Walter M. Ballard Company for an injunction restraining 
Julius I. Peyser and Joseph P. Tumulty, Receivers herein, 
from selling note secured bv chattel deed of trust on cer¬ 


tain furniture and equipment located in the Hj 
House, Washington, D. C., and upon the answer 
ceiver, Joseph P. Tumulty, to the said petition, aj 


ay-Adams 
of the re- 
Ind having 


been duly argued and The Walter M. Ballard Company hav¬ 
ing declined to make anv bid for the said note above the 
sum of $16,100 heretofore offered therefor, and having de¬ 
clined to guarantee to the Receivers anv minimuhi bid for 
said furniture and equipment in the event the Re- 
31 ceivers should be directed to foreclose and sell the 
same at public auction under the said deed <j>f trust, it 
is bv the Court this 17th day of February, 1936 
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ORDERED that the prayer of said The Walter M. Bal¬ 
lard Company for an injunction be and it is hereby denied, 
and the petition of said The Waller M. Ballard Company 
be, and it is hereby dismissed. 

1 JESSE C ADKINS 

,J ust ice 


Exception taken and appeal noted in open Court by coun¬ 
sel for the Walter M. Ballard Company with leave* to de¬ 
posit the sum of Fifty Dollars ($50.00) with tin* Clerk in 
lieu of bond for costs. 


JESSE C ADKINS 

dlist ice 


Memorandum 

March 4—1936 

Deposit of $50 in lieu of bond on appeal. 


Object inns to Confirmation of Salr—Unit 0 
Filed March 14 1936 


* 


The petition of The Walter M. Balhml Company respect - 
fullv shows to the Court: 

1. That The Walter M. Ballard Company is a corpora¬ 
tion organized under the laws of the State of Delaware 
and doing business in the District of Columbia. 

2. That on the liHli dav of Mac, 1933, bv order of 
32 this Court petitioner was permitted to intervene in 
this cause. 

3. That reference is made to the intervening petition filed 
herein on the 19th day of April, 1933, requesting among 
other things that the Receivers be required to sell or other¬ 
wise dispose of the furniture and equipment located in the 
Hay-Adams House. That attached to said petition marked 
Exhibit “A” is a copy of an agreement dated the 2nd day 
of May, 1931, between petitioner and the Wardman Real 
Estate Properties, Inc. et al, which said agreement has 
been confirmed bv the Receivers herein. That bv virtue of 
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said agreement petitioner has a definite interest in the sale 
or disposition of the said furniture and equipment. 

4. That reference is also made to the answer of said Re¬ 
ceivers to the said intervening petition wherein the Receiv¬ 
ers set forth that it will be necessarv to direct a foreclosure 

* 

of the said furniture and equipment under the terms of the 
chattel deed of trust before the contract between petitioner 
and the Ward man Real Estate Properties, Inc. can be ter¬ 
minated. 

5. That reference also is made to the order of this Court 
of the Sixth day of February, 1934, denying the right to 
petitioner to participate directly in the rentals collected, 
but without prejudice to renew its request for the sale of 
the property. 

6. That the aforesaid order of Court permitting peti¬ 
tioner to intervene provided that the parties to ttyis cause 
shall not be required to serve petitioner with any pleadings 
or give any notice of any proceedings therein except those 
relating to the Hav-Adams House and which would other- 
wise require service or notice. That notwithstanding the 
said order, the Receivers without notice to petitioner filed a 
petition herein and caused an order of this Court to be 
entered on the 15th day of November, 1935, to advertise 

for sale the chattel deed of trust note secured on 
33 said furniture and equipment. That the advertise¬ 
ment included other items held bv the Receivers and 

* 

a copy of said advertisement is attached hereto marked 
Exhibit “A”. 

7. That reference is also made to petition filed herein by 
petitioner to enjoin the sale of Unit numbered “6 ’ as ad¬ 
vertised by the said Receivers under said order of Court- 
dated the 15th day of November, 1935; and to the answer of 
the Receivers to said petition and to the order of Court 
dated the 17th day of February, 1936, denying the petition 
for injunction. That petitioner has noted its appeal from 
the last mentioned order to the Court of Appeals of the Dis¬ 
trict of Columbia and has made the deposit of Fifty and 
no/l()0 Dollars ($50.) in cash in lieu of bond to cover costs 
of appeal. 

8. That the said note secured by the said chattel deed of 
trust known as Unit numbered “6” was sold pursuant to 


said advertisement to one Howard W. Phillips for 


Sixteen 
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Thousand One Hundred Dollars ($16,100.) and pursuant to 

order of Court dated the 14th day of February, 1936, the 

said sale will he ratified and continued unless cause to the 

contrary be shown before the 16th dav of March, 1936. 

9. That on or about the 23rd day of June, 1931, Hugh 

H. Obear and Edmund D. Campbell trustees under the 

said chattel deed of trust filed their petition as trustees 

in Equity cause known as Mae E. Butscher, et al vs. Hay 

Adams Corporation et al, Equity No. 52,822, for rule to 

show cause and for surrender of said property secured by 

said chattel deed of trust in order that the said furniture 

and equipment may be sold under the terms of the said 

chattel deed of trust upon demand made by the holder of 

said note. That at that time Henry P. Blair, Julius I. 

Pevser and 'William E. Furev were Receivers of the Hav 
• % * 

Adams Corporation and in possession of the said 
34 furniture and equipment. That thereafter it ap¬ 
pears that the Receivers in this cause acquired the 
said note secured by said chattel deed of trust by purchase 
from the then holder, and the Receivers for the Hay-Adams 
Corporation abandoned any right, title or interest they may 
have had in the said furniture and equipment. That there¬ 
after during the latter part of 1931 or the early part of 
1932, pursuant to an order of this Court, the Receivers en¬ 
tered into an agreement to sell the said furniture and equip¬ 
ment or the lien held by the Receivers to a newly organized 
corporation for the purpose of operating the Hay-Adams 
House for a sum of approximately Fifty Seven Thousand 
Seven Hundred Sixty Two and 50/100 Dollars ($57,762.50). 
That although the said sale was consummated and pay¬ 
ments made on account thereof by agreement between the 
contracting parties and pursuant to an order of this Court 
the sale was canceled and the Receivers in this cause there¬ 
by reacquired the said chattel deed of trust note and the 
newly organised corporation abandoned any claim or in¬ 
terest to the said note or to the said furniture and equip¬ 
ment. Thereupon the Receivers entered into an agreement 
to rent the said furniture and equipment to the Washington 
Loan & Trust | Company who had taken over the operation 
of said hotel, the terms of which said agreement are of rec¬ 
ord in this cause and all done pursuant to orders of this 
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rented the 


furniture 
s not com- 

s not been 


Court. That the Receivers have continuouslv 
said furniture and equipment to the present tinie. 

10. That pursuant to the terms of the contract! with peti¬ 
tioner the Receivers are bound to sell the saic 
and equipment and that the sale of said note dob 
ply to the terms thereof. 

11. That the said furniture and equipment ha 
properly advertised in order to attract the publib who may 
be interested in purchasing furniture and equipment of the 

character embraced in the inventory. That in sales 
35 of furniture and equipment of this character large 
bold faced advertisements are generallv used instead 
of the formal legal notice adopted by the Receivers in this 
cause. That the inventory of the furniture and equipment 
originally cost a sum in excess of approximately One Hun¬ 
dred Fifty Thousand Dollars ($150,000.) and the price of¬ 
fered and the subject of ratification before this Court of 
Sixteen Thousand One Hundred Dollars ($16,100.) is 
grossly inadequate. Your petitioner believes that the facts 
justify a new appraisal of said furniture and 
and a sale thereof in accordance with the accustol 
tise of selling furniture of this character. 

WHEREFORE the premises considered, your 
respectfully objects to the confirmation and rati 
the sale of Unit numbered “6”, pursuant to orde 
dated the 14tli dav of February, 1936. 

THE WALTER M. BALLARD CC 
By WALTER M. BALLARD, Prc 

GEORGE E EDELIN 
THEODORE D PEYSER 
Attorneys for The Walter M. 

Ballard Company 


equipment 
med prac- 

petitioner 
ication of 
• of Court 

►MPANY 

sident. 


District of Columbia, to-ivit :— 

Walter M. Ballard being first duly sworn according to 
law deposes and says that he is the President of 
ter M. Ballard Company, and makes this affidavit on behalf 
of said Corporation, that he has read the aforegoing peti¬ 
tion by him subscribed and knows the contents thereof, 
that the matters therein set forth of his own knowledge are 
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true and those stated upon information and belief he be¬ 
lieves to be true. 

WALTER M. BALLARD 

Subscribed and sworn to before me this 14th day of 
March, 1936. 

PHILIP HERMAN 

(Seal) 1 Notary Public , D. C. 

(Here insert 1 photostat marked Exhibit “A” page 36) 

37 Assignment of Errors on Decree of February 17, 

1936 

Filed March 19 1936 

********* 

Comes now The Walter M. Ballard Company, Inc. in¬ 
tervener, appellant and assigns the following errors: 

1. The Court erred in denying and dismissing the peti¬ 
tion for injunction. 

2. The Court erred in authorizing the sale of the chattel 
deed of trust note and in not directing a sale of the furni¬ 
ture and equipment. 

3. The Court erred in not recognizing the right of The 
Walter M. Ballard Company to have a sale of the furniture 
and equipment or foreclosure sale under the chattel deed of 
trust. 

4. The Court erred in holding that the sale was properly 
authorized and advertised when it appears from the rec¬ 
ord that The Walter M. Ballard Company was not given 
notice in accordance with previous order of Court. 

5. The Court erred in not holding that the Receivers 
were estopped under the Ballard contract to sell the chattel 
deed of trust note. 

6. The Court erred in not holding that the Receivers were 
the owners of the furniture and equipment covered by the 
chattel deed of trust by reason of extinguishment of the 
chattel deed of trust note by merger. 

7. The Court erred in requiring The Walter M. Ballard 
Company to make a bid for the note above the sum of Six¬ 
teen Thousand One Hundred Dollars ($16,100.) or requir¬ 
ing a guarantee to the Receivers of a minimum bid for the 


EXHIBIT "A" 


I 


Adam A. Weschler & Son. Auctioneers 

Receivers* sale of certain claims to deposits In 
closed banks, accounts receivable, notes se¬ 
cured b jr chattel trust on furniture and furnish¬ 
ings in Hay-Adams House, and other mis¬ 
cellaneous assets. 

Pursuant to an order of the Supreme Court of the 
District of Columbia entered on November 15. 1935, in 
the cause of Central Hanover Bank & Trust Company, 
et a!., v Wardman Real Estate Properties. Inc., et al. 
Equity No. 53.117. and Randolph P. Compton v. 
Wardman Real Estate I*roperties. Inc.. Equity No. 
53,ISO, the undersigned receivers appointed by said 
court will sell at public auction on the steps of the 
j Court House of the Supreme Court of the District of 
Columbia, on Thursday, the Twenty-third day of 
January, 1936, at Three O'clock P. ML, certain aspets 
held by said receivers in seven separate units respectively, 
as follows: (a) In Equity Cause No. 53,117: Unit 1. 
Claim to moneys on deposit in the District National 
Bank of Washington, amounting to $10,166.51. Unit 
2. Claim to moneys on deposit in the Federai-Amerifcan 
National Bank Trust Company, amounting to $23,- 
244.54. Unit 3. Guest and miscellaneous accounts 
receivable of the receivers, amounting to approximately 
$22,641.05 (less such collections as receivers may mike 
on said accounts receivable prior to sale), (b) In 
Equity Cause No. 53,180: Unit 4. Open account 
receivable against Wardman Realty and Construction 
Company in the amount of $652,710.35 (Note: On 
July 24. 1931. the date of the Inception of the receiver¬ 
ship. and at ail times thereafter, this account has been 
carried on the books of the receivers at $1.00). Unit 
5. Miscellaneous accounts receivable amounting to 
approximately $69,697.07 (less such collections as re¬ 
ceivers may make on said accounts receivable prior to 
sale.) Unit 6. Note of Wardman Corporation (with¬ 
out recourse to maker) in the original principal sum of 
$110,000. dated December 31. 1929. and payable on or 
before five years after its date, with interest at 5% per 
annum until paid, interest payable semi-annually, now 
in default, on which total payments have been nujtde 
aggregating $32,925.00 to date; said note being secured 
by chattel deed of trust on certain furniture, furnishings 
and other personal property located in the Hay-Adams 
House. Washington. D. C., said deed of trust running 
to Hugh H. Obear and Edmund D. Campbell, as trustees, 
and having been filed for record in the office of the Re¬ 
corder of Deeds of the District of Columbia on January 
30, 1930. as Chattel Instrument No. 85. Unit i 7. 
Claims of receivers to moneys deposited in Commercial 
National Bank. District National Bank and Federal- 
American National Bank & Trust Company, all of 
Washington. D. C.. amounting to $555.12. Further 
and more detailed information respecting any of the 
units of property herein offered for sale may be obtained 
by any parties Interested upon application to the receivers 
or to their counsel, and will also oe available at the time 
of sale. The Supreme Court of the District of Columbia 
has appointed Messrs John Poole. Vernon G. Owen and 
Mark McK. Sloan as appraisers to appraise, prior to 
said sales, the separate units herein offered for sale, and 
the report of *hese appraisers will also be available lat 
the time of sale. TERMS OF SALE: All cash, to be 
paid within thirty days from the date of confirmation [of 
sales by the Supreme Court of the District of Columbia. 
The following deposits will be required from purchasers 
at the time of sale: On unit 1, $250; on unit 2. $590; 
on unit 3. $100; on unit 4. $25; on unit 5. $200; pn 
unit 6. $1,000; on unit 7. $50. The foregoing sales 
and each of them will be made subject to confirmation 
by the Supreme Court of the District of Columbia 
after order nisi. In the event the purchaser of any 
unit shall fail to comply with the terms of sale within 
thirty days after confirmation bv the Court as aforesaid, 
his deposit may be forfeited and such unit resold, at the 
I option of the receiver. JULIUS I. PEYSER. JOSEfjH 
P. TUMULTY. Receivers. Douglas. Oboar. Morgan 
I & Campbell, Southern Building, Attorneys for Re- 
i ceivcrs. 
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furniture and equipment as a condition precede 
straining the sale of the note. 


nt to re- 


GEORGE E ED^LIN 
THEODORE D PEYSER 
Attorneys for The Walter M. 
Ballard Company , Inc. 

38 Receipt of copy of aforegoing assignment of er¬ 
rors acknowledged this 19 day of March, j!936. 

DOUGLAS OBEAR MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 

Attorneys for Receivers. 


Order C on firming Sale of Unit 6 Sold by the Re 

Filed March 20 1936 


•* 


* 


reivers 


Julius I. Peyser and Joseph P. Tumulty, receivers here¬ 
in, having heretofore reported the sale of the following 
asset in the receivership estate in Equity Cause No. 53,180, 
to-wit: Unit 6, lien of receivers represented by note se 
cured by chattel deed of trust on furniture and equipment 
in Hay-Adams House, Washington, D. 0., sold to 
W. Phillips for $16,100.00; and order nisi having 


tered on said sale and duly published, providing that said 


Howard 
been en- 


cause to 
ch, 1936, 


sale be ratified and confirmed by the Court unless 
the contrary be shown before the 16th day of Maij 
and due publication having been had on said order nisi; and 
upon consideration of the objections to the confirmation of 
said sale filed herein by The Walter M. Ballard Company, 
and said The Walter M. Ballard Company, by its counsel, 
having declined in open court to make any bid for the said 
note above the sum of $16,100.00 heretofore offered there¬ 
for, and having declined to guarantee the receivers any 
minimum bid for said furniture and equipment in the event 
the receivers should be directed to foreclose and sell the 
same at public auction under the said deed of trust, it is by 
the Court this 20th day of March, 1936, 

ORDERED that the objections of The Walter M. Ballard 
Company to the confirmation of the sale of said Up it 6, be 
and said objections are hereby overruled and the iaid sale 
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of Unit 6 to Howard W. Phillips for $16,100.00 be 
39 and it is hereby finally ratified and confirmed. 

JESSE C ADKINS 

Justice. 

To the foregoing order The Walter M. Ballard Company 
notes an exception which is allowed; and thereupon said 
The Walter M. Ballard Company notes an appeal in open 
court from said order and the court fixes supersedeas bond 
on said appeal at $18,000, and cost bond of $100, provided 
that a deposit of $50 in cash may be made in lieu of said 
bond for costs. 

JESSE C ADKINS 
- Justice. 

Memorandum 

April 6—1936 

Deposit of $50 in lieu of bond on appeal. 


Stipulation of Counsel 
Filed April 17 1936 

**?######* 

Whereas The Walter M. Ballard Company has perfected 
its appeal from the order of Court denying injunction and 
dismissing petition; and 

Whereas The Walter M. Ballard Company has perfected 
its second appeal from the order of Court confirming sale 
of Unit numbered “6 ? \ 

It is hereby stipulated and agreed by and between coun¬ 
sel for The Walter M. Ballard Company, appellant and the 
Receivers, appellees: 

That the transcript of record as designated in the first 
appeal with such additions as designated in the sec- 
40 ond appeal be prepared and certified to the Court of 
Appeals under one cover and that the said transcript 
of record serve as a record in both appeals. 

DOUGLAS OBEAR MORGAN & CAMPBELL 

Bv EDMUND D. CAMPBELL 
% 

Attorneys for Receivers 

PEYSER & EDELIN 

THEODORE D PEYSER 

Attorneys for The Walter M. Ballard 
Company. 
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Stipulation of Counsel 
Filed April 17 1936 


* 


* 


# 


* 


Whereas the above entitled cases have heretofore been 
consolidated by order of Court and all proceedings herein 
have been without regard to the individual title, 

It is hereby stipulated and agreed by and between counsel 
for the respective parties: 

That the litigation pending between The Walter M. Bal¬ 
lard Company, intervener, appellant, and the Receivers, 
(for the defendant), appellees, involves a subject matter 
properly relegated under the second entitled caused and all 
proceedings herein between the undersigned said parties 
shall be designated and entered under the said second en¬ 
titled cause, Equity Docket Xo. 53180. 

DOUGLAS OBEAR MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 
Attorneys for Receivers 

PEYSER & EDELIN 
By THEODORE D PEYSER 

Attorneys for The Walter M. Ba\lard 
Company. 
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Assignment of Errors on Decree of March $0, 1936 
Filed April 17 1936 


* 


* 


* 


* 


. inter- 


Comes now The Walter M. Ballard Company, In(j 
vener, appellant and assigns the following errors: 

1. The Court erred in confirming the sale of Unit No. 6. 

2. The Court erred in confirming the sale of the chattel 
deed of trust note and in not directing a sale of the furni¬ 
ture and equipment. 

3. The Court erred in not recognizing the right 
Walter M. Ballard Company to have a sale of the furniture 
and equipment or foreclosure sale under the chattel deed 
of trust. 

4. The Court erred in holding that the sale was properly 
authorized and advertised when it appears from theirecord 


of the 
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that The Walter M. Ballard Company was not given notice 
in accordance with previous order of Court. 

5. The Court erred in not holding that the Receivers were 
estopped under the Ballard contract to sell the chattel deed 
of trust note. 

6. The Cotirt erred in not holding that the receivers were 
the owners of the furniture and equipment covered by the 
chattel deed of trust bv reason of extinguishment of the 
chattel deed of trust note bv merger. 

GEORGE E EDELIX 
THEODORE I) PEVSER 
Attorneys for The Walter M. 

Ballard Company, Inc. 


Receipt of copy of aforegoing assignment of errors ac¬ 
knowledged this 16th day of April, 1936 


EDMUND D. CAMPBELL 
Attorney for Receh'crs 
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Designation of Record 
Filed March 19 1936 


*%#*#«*<** 


Now comes The Walter M. Ballard Company, Inc. inter¬ 
vener, appellant, in the above entitled cause and designates 
the parts of the record which it desires to have included in 
the transcript. 

1. Intervening petition of The Walter M. Ballard Com¬ 
pany with copy of contract annexed as an exhibit. 

2. Order of Court granting petition to intervene. 

3. Answer!of the Receivers to the intervening petition of 
The Walter M. Ballard Company. 

4. Order denying participation in the rents without preju¬ 
dice to renew request for sale. 

5. The petition of the Receivers to sell the chattel deed 
of trust note. 

6. Order of Court to sell chattel deed of trust note. 


7. Petition of The Walter M. Ballard Company, Inc. for 
injunction. 

8. Answer of the Receivers to petition for injunction. 
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ismissing 


ixing of 


9. Report of Receivers of sale of said chattel deed of 
trust note including advertisement of the said chattel deed 
of trust note. 

10. Order nisi to ratify sale of chattel deed of thist note 
with exception noted. 

11. Stipulation of counsel as to notice of sale. 

12. Order of Court denying injunction and di 
petition with exception and appeal noted. 

13. Memorandum showing note of appeal and 
bond for cost. 

14. Memorandum of cash deposit for costs on ap 
43 peal. 

15. Assignment of errors. 

16. This designation. 

GEORGE E EDEL 
THEODORE DPE 
Attorneys for The Wal\ 

Ballard Company, 

Received copy of aforegoing designation of rec 
19th day of March, 1936. 

DOUGLAS OBEAR MORGAN & CAMiPBELL 

Bv E 1) CAMPBELL 
* 

Attorneys for Receivers. 


IN 

IVSER 
er M. 
Inc, 

lord this 


Additional Designation of Record 
Filed April 17 1936 


* 


Now comes The Walter M. Ballard Company, Inc. in¬ 
tervener, appellant in the above entitled cause and desig¬ 
nates the parts of the record which it desires to have in¬ 
cluded in the transcript: 

1. The Transcript of Record as designated in the first 
appeal in the above entitled cause. 

2. Objection to confirmation of sale Unit No. 6. 

3. Order confirming sale Unit No. 6 with exception al¬ 
lowed and appeal noted. 

4. Memorandum showing note on appeal and fixing of 
bond. 

5. Memorandum showing cash deposit for costs on ap¬ 
peal. 
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6. Stipulations of Counsel. 

7. Assignment of Errors. 

8. This Designation. 

GEORGE E EDELIX 
THEODORE D PEYSER 
Attorneys for The Walter M. 
Ballard Company , Inc. 

44 Received copy of aforegoing designation of record 
this 16th day of April, 1936 

EDMUND I). CAMPBELL 

Attorney for Receivers 

Memorandum 

Mav 22—1936. 

* 

Time to file transcript of record in United States Court 
of Appeals extended to and including May 28—1936. 

45 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 44, both inclusive, to be a 
true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 53180 in Equity, wherein 
Randolpli P. Compton is Plaintiff and Wardman Real Estate 
Properties, Inc., a corporation, is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of May, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

! By CHAS. D. COFLIN, 

(Seal) , Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6704. The Walter M. Ballard Company, Inter¬ 
vening Petitioner, Appellant, vs. Julius I. Peyser et al. &c. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed May 27, 1936. Moncure Burke, Clerk. 
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United States Court of Appeals if or the 

District of Columbia 


APRIL TERM, 1936 


No. 6740 


THE WALTER M. BALLARD COMPANY, I| 

Petitioner, Appellant, 




NTERVENING 


vs. 

JULIUS I. PEYSER and JOSEPH P. TUtMULTY, 

Receivers. 


BRIEF ON BEHALF OF APPELLANT. 


Preliminary Statement. 

The appellees, Julius I. Peyser and Joseph )P. Tumulty 
are the Receivers appointed by the United States District 
Court for the District of Columbia for the Wardman Real 
Estate Properties, Inc., the defendant nam^d in a suit 
filed by Randolph P. Compton as plaintiff and known as 
Equity cause No. 53,180. The appellant, The Walter M. 
Ballard Company was allowed to intervene in said cause, 
having a definite interest in specific assets taken over by 
the Receivers (R. 6). The subject of this cause on appeal 
is embraced in two appeals, namely: the one t^ken from an 
order denying an injunction and dismissing the petition of 



2 


appellant for injunction (R. 25, 26); and the other taken 
from a final order confirming sale of the said specific as¬ 
sets and overruling objections of appellant (R. 33, 34). 
The two appeals involve the same subject matter and by 
stipulation of counsel the transcript of record as desig¬ 
nated in the first appeal, with such additions as designated 
in the second appeal, is certified to serve as a record in both 
appeals (R. 34, 35). 


Statement of Facts. 

The Walter M. Ballard Company was the holder of cer¬ 
tain contracts of conditional sale on furniture and equip¬ 
ment located in the Hay Adams House, a hotel. The Ward- 
man Real Estate Properties, Inc. (in conjunction with cer¬ 
tain affiliated organizations), held certain subordinate 
claims represented by a chattel deed of trust note origi¬ 
nally for One Hundred Ten Thousand Dollars ($110,000) 
(one time held by the Riggs National Bank as collateral) 
secured on the same furniture and equipment (R. 2). On 
May 2, 1931, the parties entered into an agreement respect¬ 
ing their claims and rights (R. 4). The liens of The Walter 
M. Ballard Company were transferred in accordance with 
the agreement, and in addition to the cash payment, The 
Walter M. Ballard Company was entitled to receive twelve 
per cent (12%) of any amount realized on said property in 
excess of Fifty Thousand Dollars ($50,000). Under the 
terms of said agreement the Wardman Real Estate Prop¬ 
erties, Inc., were obligated to take steps to sell, repossess 
or otherwise dispose of the said furniture and equipment 
in the Hay Adams House covered by the said liens (R. 4). 

On June 23, 1931, the trustees under said chattel deed of 
trust (overdue) filed their petition in equity to repossess 
the property so that the same may be sold under the terms 
of said trust (R. 28). Before the disposition of said peti¬ 
tion of said trustees the appellees were appointed receiv- 
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ers for the Wardman Real Estate Properties, Inc. (Comp¬ 
ton Case) and among the assets taken over or acquired by 
said Receivers were the liens and chattel deed of trust note 
secured on the furniture and equipment located in the Hay 
Adams House. The Receivers acknowledged jtheir obliga¬ 
tion under the Ballard contract (R. 8). 

Instead of proceeding with the foreclosure, t^he appellees 
entered into a rental agreement with the operators of the 
Hay Adams House whereby the Receivers were paid a 
monthly rental for the use of said furniture and equip¬ 
ment (R. 8). And the Receivers at one time entered into a 
contract for the sale of said furniture and equipment for a 
sum in excess of Fifty Thousand Dollars ($50,()00) but that 


although the said sale was actuallv consumiu 


ated it was 


later canceled with the approval of the Court (R. 28). The 


later aban- 
and equip- 
rent to the 


mg various 
time of the 


title owners of the furniture and equipment 
doned anv claim or interest in said furniture! 
ment (R. 28) and the Receivers continued to 
Washington Loan & Trust Company, collect 
and substantial amounts, eventually (at the 
sale of the note) totaling Thirty-Three Thousand Nine 
Hundred Twenty-Five Dollars ($33,925) (R. 21). 

On or about April, 1933, The Walter M. Ballard Com¬ 
pany filed an intervening petition in the cause asking that 
they be given the right to participate in the rentals and that 
the property be sold (R. 1, 2, 3). The Court permitted The 
Walter M. Ballard Company to intervene and the order 
specifically provided that the Receivers should not be re¬ 
quired to serve all papers in the cause on The; Walter M. 
Ballard Company but only those relating to the Hay 
Adams House (R. 6). The Receivers admitted in their an¬ 
swer that they were obligated to apply the rentals on the 
obligation under the agreement with The Walter M. Bal¬ 
lard Company and to account to The Walter M. Ballard 
Company for twelve per cent (12%) of any shm received 
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or realized by them in excess of Fiftv Thousand Dollars 
($50,000) and further admitted that before the contract be¬ 
tween Wardman Real Estate Properties, Inc., and The 
Walter M. Ballard Company can be terminated it will be 


necessary for them to direct a foreclosure of said furniture 


and equipment and that they were ready and willing to 
proceed whenever directed by the Court (R. 8). The Court 
later bv order denied the right of The Walter M. Ballard 
Company to participate in the rentals but reserved the 
right to The Walter M. Ballard Company to renew its re¬ 
quest for the sale of the property (R. 10). 

Over one year later (October 25, 1935) the Receivers 
filed a report asking for disposition of the remaining as¬ 
sets of the receivership estate but without specifically men¬ 
tioning the chattel deed of trust note or the Hav Adams 
furniture and equipment (R. 10, 11, 12). The Receivers 
did not give any notice of this petition to The Walter M. 
Ballard Company or its counsel and the matter was consid¬ 
ered bv the Court without reference to The Walter M. Bal- 
•> 

lard Company or its counsel. An order was entered to 
sell on November 15, 1935, and included in the order was 
the chattel deed of trust note secured on the furniture and 


equipment in tliej Hay Adams House described and known 
and hereafter referred to as Unit No. 6, all without notice 
or knowledge of The Walter M. Ballard Company or its 
counsel (R. 12, 13, 14). The Receivers thereupon adver¬ 
tised for sale the various property in their possession in¬ 
cluding Unit No. 6 (R. 31). The first knowledge coming 
to The Walter M. Ballard Company that the Hay Adams 
note was to be sold was on January 20, 1936 (R. 25) and 
the sale was set for January 23, 1936 (R. 31.) 

The Walter M. Ballard Company thereupon filed a peti¬ 
tion to enjoin the sale as it was in violation of the contract 
(R. 14, 15). The chattel deed of trust note was sold for 
Sixteen Thousand One Hundred Dollars ($16,100) and an 
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order nisi was entered February 14, 1936, and an exception 
was noted by The Walter M. Ballard Compar y as to Unit 
Xo. 6 (R. 23, 24). On February 17, 1936, an order was 
entered denying the injunction, the order stating that The 
Walter M. Ballard Company having declined to make any 
bid for said note above Sixteen Thousand One Hundred 
Dollars ($16,100) and having declined to guarantee to the 
Receivers any minimum bid for the furnitur^ and equip¬ 
ment in the event the Receivers should be directed to fore¬ 
close and sell the same at public auction under the said 
deed of trust (R. 25). 

Thereafter The Walter M. Ballard Company filed its ob¬ 
jections to the confirmation of the sale of Unit Xo. 6 (R. 
26 ff.) but the sale was finallv confirmed bv order of March 
20, 1935, the said order stating that The Wajter M. BaF 
lard Company having declined in open court tlo make any 
bid for said note above the sum of Sixteen Thousand One 
Hundred Dollars ($16,100) and having declined to guaran¬ 
tee the Receivers anv minimum bid for said furniture and 
equipment in the event the Receivers should be directed to 
foreclose and sell the same at public auction under the 
terms of the said deed of trust (R. 33). 

Assignment of Errors (Consolidated^. 

1. The Court erred in denying and dismissing the peti¬ 
tion for injunction (1. R. 30). 

2. The Court erred in authorizing the sale bf the chat¬ 
tel deed of trust note and in not directing a sale of the 
furniture and equipment (2. R. 30). 

3. The Court erred in not recognizing the right of The 
Walter M. Ballard Company to have a sale of the furniture 
and equipment or foreclosure sale under the dhattel deed 
of trust (3. R. 30, R. 35). 
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4. The Court erred in holding that the sale was prop¬ 
erly authorized and advertised when it appears from the 
record that The Walter M. Ballard Company was not given 
notice in accordance with previous order of Court (4. R. 
30, R. 35). 

5. The Court erred in not holding that the Receivers were 
estopped under the Ballard contract to sell the chattel deed 
of trust note (5. R. 30, R. 36). 

6. The Court erred in not holding that the Receivers 
were the owners of the furniture and equipment covered by 
the chattel deed of trust bv reason of extinguishment of the 
chattel deed of trust note by merger (6. R. 30, R. 36). 

7. The Court erred in requiring The Walter M. Ballard 
Company to make a bid for the note above the sum of Six¬ 
teen Thousand One Hundred ($16,100) or requiring a guar¬ 
antee to the Receivers of a minimum bid for the furniture 
and equipment as a condition precedent to restraining the 
sale of the note (7. R. 30). 

8. The Court erred in confirming the sale of Unit No. 
6 (1. R. 35). 

9. The Court erred in confirming the sale of the chattel 
deed of trust note and in not directing a sale of the furni¬ 
ture and equipment (2. R. 35). 

Points of Law Involved. 

I. (a) The authority to Receivers to sell should have 
been revoked because of their failure to give notice in ac¬ 
cordance with order of Court. 

(b) The Court ivas without authority to impose condi¬ 
tions upon appellant outside of the contract in order that 
appellant may secure a direct sale of the furniture and 
equipment rather than a sale of the chattel deed of trust 
note . 


II. The sale of the chattel deed of trust \iote was not 
a compliance with the contract. 

ARGUMENT. 

I. 

(a) The authority to Receivers to sell should have been 
revoked because of their failure to give notipe in accord¬ 
ance with order of Court. 

(b) The Court was without authority to ipipose condi¬ 
tions upon appellant outside of the contract in order that 
appellant may secure a direct sale of the furniture and 
equipment rather than a sale of the chattel deed of trust 
note. 

The Walter M. Ballard Company, the appellant, by con¬ 
tract had a specific interest in the disposition to be made 
of the furniture and equipment located in the Hay Adams 
Hou se (R. 4). The Receivers admitted this interest and it 
was recognized by the Court in the orders on original peti¬ 
tion to intervene. Although the Receivers were not re¬ 
quired to give notice or to serve papers on Tlje Walter M. 
Ballard Company or its counsel pertaining to all matters 
in the Wardman receivership, they were required specifi¬ 
cally by order of Court to give notice of matters pertain¬ 
ing to the Hay Adams furniture and equipment (R. 6, 9, 
10). The order of May 19, 1933, provided: 


“And it is further ordered that the r 
the parties hereto shall not be required 
Walter M. Ballard Company with any 
give any notice of any proceedings herein, 
relating to the Hay Adams House and 
otherwise require service or notice” (R. 


eceivers and 
flo serve The 
pleadings or 
except those 
Which would 
6 ). 


During the administration of the receiversh 


p estate the 


Receivers were handling the matters pertaining to the Hay 
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Adams House furniture and equipment, and were charged 
with the duty of protecting their interest therein and the 
interest of The Walter M. Ballard Company. Over twenty 
months elapsed during this period without any specific 
action towards the disposition of the furniture and equip¬ 
ment and then without notice to The Walter M. Ballard 
Company or its counsel the Receivers filed a petition to 
sell the remaining assets in the receivership estate (R. 10). 
A reference to the petition will indicate that there was not 
a single statement or representation made to the Court 
which would indicate any reference to the Hay Adams fur- 
niture and equipment or the chattel deed of trust note and 
there was apparently no disclosure of any interest which 
The Walter M. Ballard Company had in the said property. 
The Ballard Company or its counsel were neither notified 
nor had any knowledge of the filing of this petition or the 
hearing thereon. The Court later entered an order to sell 
the chattel deed o^‘ trust note along with the other remain¬ 
ing assets all without notice or knowledge of The Walter 
M. Ballard Company or its counsel (R. 12). And it was not 
until several days before the actual sale that The Walter 
M. Ballard Company or its counsel had knowledge of what 
was taking place (R. 25). It was for this reason that at 
the last moment the Ballard Company filed its petition to 
restrain the sale insofar as it applied to Unit No. 6, which 
was the chattel deed of trust note. 

Undoubtedly the Court would have never ordered such 
a sale without notice to The Walter M. Ballard Company 
or its counsel if it had been cognizant of the fact that a 
previous order of Court required such notice. The Walter 
M. Ballard Company was entitled to be heard on the ques¬ 
tion of the advisability of a sale at that time as well as the 
method and manner of said sale and even more important 
on the question as to whether the sale of the chattel deed 
of trust note was a compliance with the contract. 


9 


The practice of permitting parties to ignore their obliga¬ 
tion to give notice to an opposing party or counsel in a 
matter seriously affecting the property rights of the party 
should not be tolerated. It is no justification of the action 
to indifferently state that the party interested has not been 
injured by the failure to give notice. The attempt to cor¬ 
rect the error by offering to do what should have been done 
in the first instance provided the party aggrieved guaran¬ 
tees a minimum bid is imposing upon the interested party 
a penalty which is unfair and unwarranted. The Walter 
M. Ballard Company was entitled to be heard on the merits 


in the beginning without the necessity of complying with 
such conditions. The Court should not sanction or give 
its approval to such practice and should have Revoked that 
part of the order which pertained to Unit Noj 6. 

In disposing of the question the order of C(|)urt denying 
the injunction and the order of Court finally confirming the 
sale, both contained the following statement: 

‘‘The Walter M. Ballard Company having declined 
to make any bid for the said note above the sum of 
$16,100 heretofore offered therefor, and having de¬ 
clined to guarantee to the Receivers any minimum bid 
for said furniture and equipment in the event the Re¬ 
ceivers should be directed to foreclose and sell the 
same at public auction under the said deed of trust” 
(R. 25, 33). 

If it was the duty of the Receivers to foreclose and sell 
the furniture and equipment at public auction under the 
deed of trust, then the Court should not have imposed an 
additional burden on the appellant in order that it may 


obtain a compliance with the contract. It is unfortunate 
that the sale had been advertised and all preparations for 
the sale had been made on the note without the question 
being presented to the Court, but that is due entirely to the 
Receivers’ own wrong in failing to call to the attention of 
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the Court, the obligation either under the contract or under 
the order of Court requiring notice to The Walter M. Bal¬ 
lard Company or its counsel. Although it is evident that 
a larger price could be obtained by a direct sale of the 
furniture and equipment, even though it be considered 
speculative, the, Receivers obligated themselves to carry 
out such a program in their representations to the Court 
in the answer to the original petition and they should not 
be permitted to (lodge it. Regardless of the inconvenience 
and regardless of the expense, the authority to the Receivers 
should have been revoked without penalizing the defend¬ 
ant. The Court should have recognized the failure of the 
Receivers in their duty and should have disposed of the 
question squarely on its merits. 

II. 

The sale of the chattel deed of trust note was not a com¬ 
pliance with the contract. 

The contract of the Wardman Real Estate Properties, 
Inc., as adopted by the Receivers specifically provided: 

“\Ye will take such steps as we may be advised to 
sell, re-possejss or otherwise dispose of the furniture 
and equipment in the Hay-Adams House covered by 
the liens undpr the conditional bill of sale held by you 
and the chattel deed of trust now held or heretofore 
held as collateral by the Riggs National Bank” (R. 4). 

The furniture and equipment was not sold and was not 
repossessed and the question arises whether the action of 
the Receivers in selling the chattel deed of trust note was 
a compliance with the terms of the contract. This leads 
us to the interpretation or construction of the contract and 
the meaning of the words “otherwise dispose of”. 
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I 

The contract is in the form of a letter addressed to The 
Walter M. Ballard Company by the Wardman Real Estate 
Properties, Inc. (in conjunction with certain affiliated or¬ 
ganizations) and is approved by the signature of The Wal¬ 
ter M. Ballard Company appended thereto. The Wardman 
Real Estate Properties, Inc. represented tha: they would 
take certain steps to realize on the furniture and equip¬ 
ment and to account to The Walter M. Ballard Company 
for the proceeds, The Walter M. Ballard Company be¬ 
ing entitled to twelve per cent (12%) of the amount real¬ 
ized above Fifty Thousand Dollars ($50,000). This obli¬ 
gation of the Wardman Real Estate Properties, Inc. was 
assumed bv the Receivers. The Walter M. Ballard Com- 
pany relinquished its liens based upon this representation 
and obligation and the Receivers had full and complete 
control of the property involved. 

The contract does not make reference to the sale of the 
chattel deed of trust note but refers specifically to the fur¬ 
niture and equipment. The language employed admitting 
of two possible constructions—the one most favorable to 
the recipient of the benefits of the contract, must be adopted. 
The representations and obligations of the party required 
to perform will be most strictly construed against that 
party. This rule is based upon the principle i hat a man’s 
grant shall be construed most strongly against himself. 

See Nicolopole v. Love , 39 App. D. C. 343, 349, 350. 

In reaching the true intent of the parties that construc¬ 
tion which the parties themselves have put upon their con¬ 
tract by their actions and conduct is entitled to great, if 
not controlling influence. The following quotation is taken 
from the end of paragraph 8 of the answer of the Receiv¬ 
ers to the intervening petition: 

“Further answering said paragraph of said peti¬ 
tion, the receivers are advised by counsel and therefore 
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aver that they cannot now sell or dispose of the furni¬ 
ture and equipment in the Hay-Adams House inasmuch 
as the title thereto is not now in the receivers, but that 
before the contract between Wardman Real Estate 
Properties, Inc., and The Walter M. Ballard Company 

can be terminated it will be necessarv for the receivers 

* 

to direct a foreclosure of said furniture and equipment 
under the terms of the chattel deed of trust securing 
the aforementioned indebtedness of Wardman Corpo¬ 
ration, which: indebtedness is long since overdue. The 
receivers stand readv and willing to direct a foreclos- 
ure of said furniture and equipment under said chattel 
deed of trust whenever they may be directed to do so 
by this Honorable Court” (R. 8). 

The Receivers not onlv admitted that they must direct a 
foreclosure of the furniture and equipment under the terms 
of the chattel deed of trust before the contract with The 
Walter M. Ballard Company can be terminated, but stated 
that thev were readv and willing to direct such a foreclos- 
ure. Furthermore, it mav be noted that within sixtv davs 
after the execution of the contract with The Walter M. 
Ballard Company the trustees under the chattel deed of 
trust, upon demand of the holder of the note, filed a peti¬ 
tion for surrender of the property in order that the same 
may be sold under the terms of the chattel deed of trust 
(R. 28). It is apparent that the Receivers have adopted 
this interpretation or construction of the contract, which 
would require a foreclosure and the sale of the furniture 
and equipment rather than a sale of the chattel deed of 
trust note. 

In the case of Qonsaul v. Cummings, 24 App. D. C. 36, 
43, involving construction of a partnership agreement, the 
Court of Appeals adopted the language of the United States 
Supreme Court in the case of Chicago v. Sheldon, 9 Wall. 
50,19 L. Ed. 594, 596: 


r 
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4 ‘In cases where the language used bV the parties 
to the contract is indefinite or ambiguous, and hence of 
doubtful construction, the practical interpretation of 
the parties themselves is entitled to great, if not con¬ 
trolling influence. The interest of each generally leads 
him to a construction most favorable to jiimself, and 
when the difference has become serious land beyond 
amicable adjustment it can be settled only by the arbit¬ 
rament of the law. But in an executorv c 

•/ 

where its execution necessarilv involves 

* 

construction, if the minds of both parties c 
can be no great danger in the adoption pf it by the 
court as the true one.” 


ontract, and 
a practical 
oncur, there 


And again in the case of Waters v. Kopp, 34 App. D. C. 
575, 580, the Court of Appeals in construing the words 
“legal representatives” stated the rule: 

“The construction which parties put upefn their con¬ 
tracts by their conduct is urged by appellees as of 
the highest value in settling its interpretation. This 
is true. As Lord Chancellor Sugden said ip Atty. Gen. 
ex rel. Quin v. Drummond, 1 Drury & Wa: 
me what you have done under a deed, an 
vou what that deed means.’ ” 


363: ‘ Tell 
fl I will tell 


oceeding in 


date of the 


The Receivers should not be permitted now jto deny the 

construction which they placed upon the contract by their 

own language and admission and representation to the 

Court. The Receivers are estopped from pr 

anv manner at variance with the contract. 

* 

After a lapse of over twenty months from the 
answer of the Receivers to the intervening Petition, the 
Receivers decided without consultation with The Walter 
M. Ballard Company to sell the chattel deed of trust note 
rather than the furniture and equipment. Although we can¬ 
not speculate on the possible injury or loss to The Walter 
M. Ballard Company by the failure of the Receivers to 
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carry out the terms of the contract, a reference to the 
method in which, the sale was conducted, out of the usual 
practice, will justify the contentions of the appellant de¬ 
manding a strict compliance with the contract. The form 
of advertisement (R. 31) is nothing more than a simple 
legal notice. Unit No. 6 is one of manv items advertised 
and is lost in small obscure type. It is the practice in pub¬ 
lic sales of furniture and equipment, to carry bold faced 
advertisements describing the character of the furniture 
and equipment offered for sale, in order to attract the atten¬ 
tion of that wide range of purchasers interested in such 
property. The sale of a note attracts an entirely different 
type of purchaser. Furthermore, to offer for sale a note 
secured on furniture and equipment located in a going and 
operating hotel is practically inviting a law suit. It is 
saying to the purchaser that you must file a petition in 
Court to gain possession of the furniture and equipment 
and again offer for sale at public auction, under the terms 
of the chattel deed of trust. It is a known fact that the 
possible delays incident to such procedure and the techni¬ 
calities involved, {seriously affects the bids of prospective 

i 

purchasers. The Receivers were in the most favored posi¬ 
tion to accomplish the end desired, in order to realize the 
largest possible price for the property to be sold. If one 
is willing to pay $16,100. for a note and gamble on the real¬ 
ization from the security, it is evident that if the Receivers 
had repossessed the furniture and equipment that a pur¬ 
chaser would probably have paid a very much larger amount 
where his title and possession were certain. The Receivers 
have wholly failed in their duty to realize the largest pos¬ 
sible amount for the receivership estate as well as their 
duty under the contract with The Walter M. Ballard Com¬ 
pany. 
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In the answer of the Receivers attention is called to the 
fact that the price realized was within the range of the 
appraised value of the property, the appraisal being $17,- 
600. and the sale of the note being for $16,100. The furni¬ 
ture and equipment cost originally approximately $150,000. 
The rental derived bv the Receivers during the course of 
the administration of the receivership estate and after the 
contract with The "Walter M. Ballard Company amounted 
to $33,925. At the time of the sale the property was rented 
to the Washington Loan & Trust Company for $500. per 
month and was sold for slightly over two and one-half 
years rental. The Receivers were entitled to the first $50,- 
000. realized on the furniture and equipment and the total 
amount received from the sale plus the rental amounted 
to $50,025. It is inconceivable that the Receivers would 
wish to rely on such an appraisement and urge the confir¬ 
mation of such a sale. 

It mav be necessarv to close the administration of the 

* i 

receivership affairs involving the Wardman Real Estate 
Properties, Inc. and the Receivers may be willing to sacri¬ 
fice some of their assets to accomplish this enjl, but it does 
not justify the sacrifice of any interest which the Walter 
M. Ballard Company may have in the property. The con¬ 
tract provided for the sale of the furniture aijd equipment 
and the Receivers’ sale of the chattel deed of trust note was 
not a compliance with the contract. 


Resume. 

The sale of the chattel deed of trust note was authorized 
without notice to The Walter M. Ballard Company and 
without disclosure to the Court that a previous order of 
Court required notice to The Walter M. Ballard Company, 
and without disclosure to the Court that The Walter M. 
Ballard Company had a specific interest in the property 
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secured bv the chattel deed of trust note under a contract 
* 

recognized by the Receivers in their answer to the interven¬ 
ing petition. When the Court was finally apprized of the 
facts, the authority to the Receivers to sell should have 
been revoked without imposing upon The Walter M. Bal¬ 
lard Company the necessity of furnishing a guaranty of a 
minimum bid. The appellant should not be penalized for 
the error for which the Receivers are directly responsible. 
The Receivers have admitted of record that the contract 
with The Walter M. Ballard Company required them to 
foreclose under the chattel deed of trust and they should 
not be permitted to indifferently ignore their obligation by 
proceeding in a manner in violation of the terms of the 
contract. 

For the aforegoing reasons the sale of Unit No. 6 should 
be set aside and the Receivers ordered to sell the furniture 
and equipment in compliance with the contract. 

Respectfully submitted, 

George E. Edelin, 

Theodore D. Peyser, 

! Attorneys for Appellant. 
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I. The Receivers, in selling the note secured by chattel deed of 
trust on furniture in tlie Hay-Adams House, rather than 
foreclosing said furniture and equipment under the deed 
of trust, have not violated the contract between the Bal¬ 
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II. The Ballard Company cannot now be heard to complain of 
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part of the Receivers. 
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United States Court of Appeals for the 

District of Columbia 

OCTOBER TERM, 1936 

No. 6740 

THE WALTER M. BALLARD COMPANY, Intervening 

Petitioner, Appellant, 

vs. 

JULIUS I. PEYSER and JOSEPH P. TUMULTY, 

Receivers, Appellees. 

BRIEF ON BEHALF OF APPELLEES. 

Statement of Facts. 

The statement of facts in appellant’s brief is so inade¬ 
quate that the appellees (herein for convenience called the 
Receivers) deem it necessary to restate them iii full. 

At and prior to the time the Receivers were appointed 
to take over the assets of Wardman Real Estatq Properties, 
Inc., that company had been the owner of a si&v&Mn. note 
in the original principal sum of $110,000 made by Wardman 
Corporation under date of December 31, 1930, and which 
was secured by a chattel deed of trust on furniture 

and equipment in the Hay-Adams House in Washington 
(R. 7). Some of this furniture and equipment was subject 
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to certain conditional sales contracts owned by The Walter 
M. Ballard Company, appellant herein, and the lien of 
The Ballard Company was superior to the lien of Ward- 
man Real Estate Properties, Inc. (R. 2). The latter com¬ 
pany, therefore, in order to protect its larger but subordi¬ 
nate lien secured bv the chattel deed of trust, entered into 
an agreement with The Ballard Company for an adjust¬ 
ment of the respective rights of the parties. This agree¬ 
ment, which was made on May 2, 1931, is set out in full on 
pages 4 and 5 of the record. 

By that agreement between the parties, the furniture and 
equipment in the Hav-Adams House, covered by The Bal¬ 
lard Company’s conditional bill of sale and the Wardman 
Company’s chattel deed of trust, was “stated” to be of 
the value of $50,000, and the pro rata interest of The Bal¬ 
lard Company in the entire property was stated and agreed 
to be 12% of the total. Wardman Real Estate Properties, 
Inc., agreed forthwith to pay to The Ballard Company, in 
cash, this 12% of the agreed valuation of the furni¬ 
ture, to-wit, the sum of $6,000, and in addition agreed 
to pay forthwith certain notes of Wardman Corporation 
secured upon the property, which had been discounted by 
The Ballard Company with the Commercial Investment 
Trust, aggregating approximately $6,500. Having thus 
substantiallv taken care of the entire Ballard interest in 
the property, Wardman Real Estate Properties, Inc., re¬ 
served to itself under the agreement the right to “take 
such steps as we (it) may be advised to sell, repossess or 
otherwise dispose of the furniture and equipment in the 
Hay-Adams House covered by the liens”; and agreed that 
_if it “should sell or otherwise dispose of said furniture and 
equipment of the Hay-Adams House by sale, public or pri¬ 
vate, release of liens or otherwise, so that the said furni¬ 
ture and equipment shall be acquired * * *” by any 

other person for a sum in excess of $50,000 then it would 
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pay to The Ballard Company a further sun|i equivalent 
to 12% of the excess, after first deducting expenses of 
sale, etc. It was further agreed that should Wardman 
Real Estate Properties, Inc., “receive any sum on account 
of the said obligation secured by the aforesaid liens” in 
excess of $50,000, it would also in such event pay to The 
Ballard Company 12% of the excess when, as and if paid. 
The Ballard Company, on its part, agreed to execute such 
assignments and releases of its liens as the Wardman Com¬ 
pany might require. 

It appears from the record (p. 7) that Wardman Cor¬ 
poration, maker of the note secured by chattel deed of trust 
on the furniture and equipment in the Hay-Adams House, 
assigned to Wardman Real Estate Properties, Inc., the 
right to rent the furniture and equipment covered by the 
chattel deed of trust, the rental from said furniture and 
equipment to be applied on account of the indebtedness rep¬ 
resented by said note. The appellee Receivers after taking 
over the assets of Wardman Real Estate Properties, Inc., 
proceeded to and did rent said furniture ancf equipment 
by order of the court (R. 7). 

On May 19, 1933, The Ballard Company intervened in 
the pending case of Compton v. Wardman Real Estate 
Properties, Inc., setting up its above mentioned claim, re¬ 
questing that the Receivers be required to pav over 12% 
of all rentals realized from the furniture, and praying that 
they be directed to sell or otherwise dispose of tiie furniture 
and equipment in the Hay-Adams House, and ill accordance 
with the agreement between Wardman Real Estate Prop¬ 
erties, Inc., and The Ballard Company. The Bollard Com¬ 
pany’s petition was not brought up for hearing until Feb¬ 
ruary, 1934, after the Receivers had filed an answer (R. 
7, 9) stating that all rents which they had obtained from the 
furniture and equipment were being applied on account of 
the chattel trust note held by the Receivers, land that if 
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and when the total sums realized by said Receivers on ac- 
count of said obligation aggregated $30,000, The Ballard 
Company would be entitled to 12% of any excess. It 
appeared that the total rental which the Receivers had then 
obtained from the furniture was $22,925. The court denied 
The Ballard Company’s petition for participation in the 
funds, the order, however, being specifically without preju¬ 
dice to the right of The Ballard Company 4 'to file a new 
or amended petition requesting sale of the furniture men¬ 


tioned and described in said petition as it may be advised.” 


The Ballard Company took no further action of any 


kind looking to ia final disposition of the matter and made 


no further request upon the Receivers to foreclose the fur¬ 


niture and furnishings under the chattel deed of trust. 


Thereafter, on October 25, 1935, the Receivers filed a gen¬ 
eral report with the court (R. 10) setting out the fact that 
testimony had pow been completed in extended hearings 
before the Special Master (to whom the causes had been 
theretofore referred for the purpose of passing upon claims 
against Wardman Real Estate Properties, Inc., and against 
the Receivers), and averring “that it is to the best interest 
of all parties that this receivership be terminated as soon 
as practicable after the Special Master shall have filed his 
report * * * and final action of the court had on said 

report, to the end that the remaining net assets in the hands 
of the Receivers may be distributed to the persons entitled 
to receive the same, without further delay”. The Receiv¬ 
ers recommended that the court authorize them to dispose 
of all assets then remaining in their hands, except cash in 
bank, by sale of said assets through public auction or other¬ 
wise, in order that they might be in form for final distribu¬ 
tion. Xo notice was given to The Ballard Company of the 
presentation of this report to the court. 

On November 15, 1935, the court entered an order (R. 12- 
14) reciting that the court was of the opinion that the assets 


lust on furni- 
Washington, 


still in the hands of the Receivers should be offered for sale 
and directing 1 lie sale of these assets in seyen separate 
units. Unit 6 in this order was the “lien of Receivers rep¬ 
resented bv note secured bv chattel deed of tr 
ture and equipment in Hay-Adams House, 

D. C.” In an effort to insure an adequate pijce being ob 
tained for the assets, the court surrounded the proposed 
sales with numerous safeguards. The order jprovided for 
the appointment of three court appraisers who were di¬ 
rected to appraise the assets in separate units prior to the 
sale. It was further provided that the assets should be 
offered for public sale in the seven separate units, that the 
Receivers should comply with the provisions of the Act of 
Congress approved April 24, 1935, relating to 
in which property should be sold under orders 
of United States courts, and that the sales sh 
ject to confirmation bv the court onlv after an order nisi. 

The Receivers thereupon advertised the assets for sale 
(R. 31), the notice providing that the sale should be had 
on January 23, 1936. 

It appears that The Ballard Company actually learned 
of the proposed sale of the note secured by chattel deed of 
trust on the Hay-Adams House on January 20, 1936 (R. 
25), three days before it was scheduled to take place. On 
January 23, 1936, forty-five minutes before the time set for 
the sale, The Ballard Company filed herein its petition pray¬ 
ing for a temporary restraining order to prevent the Re¬ 
ceivers from selling the note and for a final order directing 
them instead to foreclose the furniture and equipment un- 


D 


the manner 
and decrees 
uld be sub¬ 


counsel for 
counsel for 


der the deed of trust (R. 14, 21). Thereupon 
the Receivers offered to appear in court with 
The Ballard Company on any request which jClie Ballard 
Company might wish to make for a restraining order prior 
to three o’clock p. m., the time set for the sale; but counsel 
for The Ballard Company stated that no application for a 
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restraining order would be presented (R. 21). The pro¬ 
posed sale had been advertised for more than thirty days 
and there were to the knowledge of the Receivers four sep¬ 
arate bidders ready to compete for the purchase of the 
Hay-Adams note (R. 21). The Receivers therefore went 
ahead with the sale of the note, and after spirited bidding 
by four separate bidders, beginning at the figure of $5,000, 
the note was finally sold to Howard W. Phillips as the 
highest bidder for the sum of $16,100 (R. 17). The note 
had been appraised by the court appraisers, Messrs. John 
Poole, Vernon G. Owen and Mark McK. Sloan, to be of the 
value of $17,600 (R. 19). 

After the note and other properties offered by the Re¬ 
ceivers had been knocked down at the auction sale, the 
Receivers, through their counsel, appeared in court with 
counsel for The Ballard Company for hearing upon The 
Ballard Company’s petition for injunction and upon the 
Receivers’ application for an order nisi on the sale. Prior 
to this time the Receivers, by their counsel, had “ suggested 
to The Walter M. Ballard Company that, if dissatisfied with 
the price obtained for the note secured upon the furniture 
and equipment in the Hay-Adams House, sold by the re¬ 
ceivers as aforesaid, The Walter M. Ballard Company 
should offer to the court a higher price for said note, so 
that if the original sale price be deemed inadequate by the 
court, the present sale might be set aside and said note sold 
for a higher price to said Walter M. Ballard Company, or to 
such other perspn as might bid therefor” (R. 22). The 
Walter M. Ballard Company, however, declined to make 
any bid for the note (R. 22). The Receivers further stated 
to the court that they “were and are of the opinion that the 
best net sale price for the interest of the Receivers and of 
the petitioner ( i.e ., The Ballard Company) in the furniture 
and equipment in the Hay-Adams House can be obtained by 
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a sale of the note secured by said furniture and equipment 

rather than by a foreclosure and sale of the said furniture 

and equipment itself. * * * The Receivers wish to realize 

for their receivership estate the highest possible price for 

the interest of the receivership estate in said equipment and 

furniture in the Ilav-Adams House.” Thev further stated 

that thev were ‘‘fearful that if the recent sale of said note 
* 

be set aside and foreclosure of the furniture and 
equipment directed in lieu thereof, the net sum realized 
from such foreclosure sale, after deducting expenses 
thereof, mav be substantially less than the supi already bid 
for said note by said Howard AY. Phillips” (R. 22). 

The Walter M. Ballard Company, although given an op¬ 
portunity to do so by the court, declined to make any bid 
for the note above the sum of $16,100, which had been 
offered by Howard W. Phillips, and also declined “to guar¬ 
antee to the Receivers anv minimum bid for said furniture 

% 

and equipment in the event the Receivers should be directed 
to foreclose and sell the same at public auction under said 
deed of trust.” The court thereupon denied The Ballard 
Company’s petition for injunction and dismissed the peti¬ 


tion (R. 25). It also issued an order nisi upon [the sales re¬ 
ported by the Receivers (R. 23). Upon publication of the 
order nisi The Ballard Company filed its objections to the 
confirmation of the sale (R. 26), but again declined in open 
court to bid more than $16,100 for the note, or to guarantee 
any minimum bid for the furniture and equipment in the 
event the Receivers should be directed to foreclose and sell 
at public auction under the deed of trust; aifid the court 
thereupon overruled The Ballard Company’s objections and 
finally ratified and confirmed the sale of the note to Howard 
W. Phillips for the sum of $16,100 (R, 33). 

From the actions of the lower court in denying an injunc¬ 
tion and in finally confirming the sale, The Ballard Com- 
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pany has thereupon noted its appeals. The appellant, how¬ 
ever, has posted no supersedeas bond, and the lower court 
has accordingly required the Receivers to comply with the 
terms of sale and make delivery of the note to Howard AY. 
Phillips, who has already paid the purchase price therefor. 

ARGUMENT. 

I. 

The Receivers, in selling the note secured by chattel deed 
of trust on furniture and equipment in the Hay-Adams 
House, rather than foreclosing said furniture and equip¬ 
ment under the i deed of trust, have not violated the con¬ 
tract between the Ballard Company and Wardman Real 
Estate Properties, Inc. 

Under the agreement between The Ballard Company and 
Wardman Real .Estate Properties, Inc., which forms the 
fundamental basis for the appellant’s complaint of the ac¬ 
tion of the courf, it will be recalled that Wardman Real 
Estate Properties, Inc., had already paid to The Ballard 
Company the sum of $6,000 for its interest in the furniture 
and equipment, which sum was 12% of the total value 
of the furniture and equipment, as estimated by the 
parties themselves. The only interest that remained to The 
Ballard Company was the right to receive 12% of any addi¬ 
tional sum over and above $50,000, if, as and when recov¬ 
ered by the Wardman Company from its lien upon the Ilay- 
Adams furniture and equipment. Wardman Real Estate 
Properties, Inc., by the agreement, specifically reserved to 
itself the right to determine the method of liquidating this 
interest. Under the agreement Wardman Real Estate Prop¬ 
erties, Inc., was authorized to 4 ‘take such steps as we (a) 
may be advised to sell, repossess, or otherwise dispose of 
the furniture and equipment covered by its lien.” That it 
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was contemplated this interest in the furniture and equip¬ 
ment might be “otherwise disposed of” than by foreclosure 
of the property itself, is also evident from other clauses in 
the agreement. Paragraph 3 refers to the fact that Ward- 
man Real Estate Properties, Inc., might “sell or otherwise 
dispose of said furniture and equipment * * * by sale, 

public or private, release of liens or otherwise and con¬ 
cludes by the statement that if Wardman Real Estate Prop¬ 
erties, Inc., should “receive an sum on account of the said 
obligation secured by the aforesaid liens in excess of the 
sum of $50,000” it would pay The Ballard Company a fur¬ 
ther sum equivalent to 12% of such excess when, as and if 
paid. 

It is submitted that under the agreement between the 
parties, Wardman Real Estate Properties, Inc., and the 
Receivers were given the widest possible discretion in dis¬ 
posing of their interest in the lieu secured upon this fur¬ 
niture and equipment, and that it was contemplated that 
this disposition might be a disposition of the interest of 
the parties in the lien through sale, release, payment or 
otherwise, rather than by foreclosure sale of the property 
itself. It is not difficult to see why the Receivers felt that 
it would be simpler, more expeditious and for the best in¬ 
terests of the parties that the note itself be sold in connec¬ 
tion with the winding up of the receivership estate, rather 
than to go through the process, which might be long and in¬ 
volved, of attempting to foreclose and sell the furniture and 
equipment which had been placed in an apartment hotel 
property some six years before, and which might be diffi¬ 
cult both of identification and of repossession. In the light 
of the foregoing, it is submitted that the Receivers have 
fully complied with the contract between Wardman Real 
Estate Properties, Inc., and The Ballard Company with re¬ 
spect to the liquidation of the liens on the Ha^-Adams fur¬ 
niture and equipment. 


10 


II. 

The Ballard Company cannot now be heard to complain 
of its failure to receive notice of the application for the sale 
of the note or of any technical breach of contract on the 
part of the Receivers. 

It will be noted that the order giving The Ballard Com¬ 
pany authority to intervene in this cause (R. 6) provided 
that no notice need be given to that company of proceedings 
in the cause “except those relating to the Hay-Adams 
House, and which ivould otherwise require service of 
noticed’ 

There is no statute in the District of Columbia and no 
rule of court requiring a receiver to give notice of an ap¬ 
plication to the j court for instructions. Under such cir¬ 
cumstances the court was not deprived of jurisdiction of 
the property or power to permit or direct a sale because of 
want of notice to the parties, for the parties are bound to 
take notice of motions made in the suit. 

See: 

Robert v. Letchworth, 127 Ark. 490, 192 S. W. 375; 

Roby v. Title Guarantee, etc., Co., 136 Ill. 336, 46 N. E. 

1110 ; 

U. S. Fidelity etc. Co. v. McCain, 136 Miss. 30, 101 So. 

197; 

Smith v. Neiv York Cons. Stage Co., 18 Abb. Pr. (N. Y.) 

419, 28 How. Pr. 277 (1864). 

No contention is made by the appellant that the court 
was without jurisdiction or authority to direct a sale by the 
Receivers of assets in their possession. This, of course, is 
a fundamental and inherent power of the court. 

Even if notice to The Ballard Company was proper and 
should have been ,given by the Receivers, the sale, if other- 
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wise valid, should not be set aside by failure 
notice in advance. 

Farmers Hardivare & M. Co. v. Thacker , 
153 Pac. 1144. 


to give such 


54 Okla. 425, 


The wide discretion given to courts of eq 
spect to sales had under the arm of the court 
ciples which should guide a court in connectl 
manner and conditions of a sale, and ordering 
a resale are nowhere better stated than in the 
Supreme Court of the United States in PewahiY 
v. Mason, 145 U. S. 349, 36 L. ed. 732, 734. In 
court said: 


°ll 


ikity with re- 
^nd the prin- 
on with the 
or refusing 
)inion of the 
; Mining Co. 
that case the 


e, as well as 
ancellor will 


“The question in this case is whether It he master’s 
sale shall stand. It may be stated generally that there 
is a measure of discretion in a court of eq|uity, both as 
to the manner and conditions of such a sa 
to ordering or refusing a resale. The ch 
always make such provisions for notice and other con¬ 
ditions as will in his judgment best protept the rights 
of all interested, and make the sale most 
all; and after a sale has once been made,jhe will, cer¬ 
tainly before confirmation, see that no wrong has been 
accomplished in and by the manner in \yhich it was 
conducted. Yet the purpose of the law is 
shall be final; and to insure reliance upo 
and induce biddings, it is essential that np sale be set 
aside for trifling reasons, or on accouip of matters 
which ought to have been attended to by tfie complain¬ 
ing party prior thereto. And in this respect regard 
may properly be had to all that has transpired before, 
for the conduct of the parties, their acts and omissions, 
may largely interpret their action at the time of the 
sale. In order, therefore, to understand fully the mer¬ 
its of these present appeals we must-notice the course 
of the litigation and the conduct of the paifties prior to 
the sale.” 


that the sale 
l such sales, 
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Measured bv the standards thus laid down bv the Su- 
• * 

preme Court of the United States, The Ballard Company 
certainly can not be heard here to complain, either of its 
failure to receive notice of the proposed sale of the note or 
of the refusal of the court to set the sale aside after it had 
been made. 

It will be noted that the sale was directed to be advertised 
for a period of more than thirty days, and that The Ballard 
Company actually did receive notice of the proposed sale at 
least three days!prior to the date of the auction. Having 
had such notice it declined the invitation of counsel for the 
Receivers to appear before the court prior to the sale to 
see whether or not the court, under the facts complained of 
by The Ballard Company, would enjoin the sale (R. 21). 
After the note was knocked down to Howard W. Phillips 
for $16,100, the highest bidder therefor, The Ballard Com¬ 
pany, although given an opportunity both by the Receivers 
and the court to do so, declined to make any higher bid for 
the note; and although demanding that the sale of the note 
be set aside and the property itself foreclosed under the 
deed of trust, it declined to protect the receivership estate 
from possible, and we may say probable, loss on such re¬ 
sale by guaranteeing to the Receivers any minimum bid for 
the property at any such foreclosure sale. 

The Receivers! stated that thev were anxious to obtain 
the best possible price for the interest of the parties in the 
furniture and equipment, but that they were fearful that 
if they were directed to foreclose the property rather than 
sell the note, the net price obtained therefor might be sub¬ 
stantially less than the price previously offered to the Re¬ 
ceivers for the note itself (R. 22). The Ballard Company 
refused to protect either the Receivers or the court in this 
contingency. As was stated by Judge Brewer in the 
Peicabic Mining Company case, supra, “it is essential that 
no sale be set aside for trifling reasons or on account of 


13 


matter which ought to have been attended to oy the com¬ 
plaining party prior thereto. And in this respect regard 
may properly be had to all that has transpired before, for 
the conduct of the parties, their acts and omissions, may 
largely interpret their action at the time of t'le sale. In 
order, therefore, to understand fully the merits of these 
present appeals, we must notice the course of the litigation 
and the conduct of the parties prior to the sale.” 

It is submitted that regard being had to the conduct of 
The Walter M. Ballard Company, its acts and omissions, as 
above stated, it cannot now be heard to complain of any 
alleged technical violation by the Receivers Of the 1931 
contract between The Walter M. Ballard Company and 
Wardman Real Estate Properties, Inc., nor of The Ballard 
Company’s failure to receive formal notice in advance of 
a sale which it had ample opportunity to seek to enjoin 
had it been willing to do so. 

In conclusion it may be urged that the sale itself appears 
to have been fairly conducted after full advertisement, and 
with proper safeguards to insure the best possible price 
being obtained for the receivership asset; and that the ag¬ 
gregate liquidation price of the Hav-Adams lien bears a 
verv close relation to the values fixed bv those who were in 
a position properly to appraise it. It will b4 noted that 
the sale price of the note was within ten per cent of the ap¬ 
praisal fixed by the court appraisers; that this sale price 
was obtained after spirited bidding by four competitive 
bidders; that publication of an order nisi failed to produce 
any higher bid for the property either on the part of The 
Ballard Company or any other person; and that the aggre¬ 
gate rental which the Receivers had obtained for the prop¬ 
erty ($33,925, when added to the sale price of the note, is 
almost exactly the sum of $50,000, estimated by The Bali- 
lard Company itself in 1931 to be the “stated” value of the 
property. 
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For the foregoing reasons it is respectfully submitted 
that the orders of the lower court herein appealed from 
should be affirmed. 

i Hugh H. Obear, 

Edmund D. Campbell, 
Attorneys for Appellees. 
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the order 


In the brief filed on behalf of appellant (p. 7) 
of court is quoted requiring the Receivers to serve notice 
on counsel for appellant (R. 6). In the brief filecjl on behalf 
of the appellees, it is stated (p. 10) there is “ 
court requiring a receiver to give notice of an application 
tq the court for instructions.” The Equity Rules and the 
Law Rules of the United States District Court for the Dis¬ 
trict of Columbia both contain the provision that, “the 
Equity Rules shall apply at law and the Law 4ules shall 


apply in equity unless inconsistent with the 
cribed.” Rule 11 defines a motion as “an aplicat 
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ules pre¬ 
ion for an 




order, addressed to the court or a justice by a party to a 
cause or proceeding, or by one interested therein.’’ The 
detailed procedure regarding motions is covered by Law 
Rule 32, and in conjunction with Rule 20 (as to service of 
papers) requires that a copy of every motion or petition be 
served on opposing counsel. 

It mav be noted that the receivers caused to be served a 
* 

copy of the report requesting instructions on all counsel of 
record except the attorneys for the appellant. (See addi¬ 
tion to record filed by stipulation of counsel.) 

Respectfully submitted, 

i George E. Edelix, 

Theodore D. Peyser, 

] Attorneys for Appellant. 
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